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JOHN  ROMAIN  ROOD, 

UJ.  B.  (UniTcrBlty  of  Mlchigran) 


Professor  of  Law,  University  of  Michigan. 


§  1.  Value  of  history  of  land  law.  The  excuse  for  the 
existence  of  the  present  article  cannot  be  better  explained 
than  in  the  language  of  that  incomparable  commentator, 
Sir  William  Blackstone.  He  says :  *  *  In  the  course  of  our 
observations  in  this  and  many  other  parts  of  the  present 
book,  we  may  have  occasion  to  search  pretty  highly  into 
the  antiquities  of  our  English  jurisprudence;  yet  surely 
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no  industrious  student  will  imagine  his  time  misemployed 
when  he  is  led  to  consider  that  the  obsolete  doctrines  of 
our  laws  are  frequently  the  foundation  upon  which  what 
remains  is  erected;  and  that  it  is  impracticable  to  com- 
prehend many  of  the  rules  of  the  modern  law  in  a  scholar- 
like, scientific  manner,  without  having  recourse  to  the 
ancient.  Nor  will  these  researches  be  altogether  void  of 
rational  entertainment  as  well  as  use;  as  in  viewing  the 
majestic  ruins  of  Eome  or  Athens,  of  Balbec  or  Pal- 
myra, it  administers  both  pleasure  and  instruction  to 
compare  them  with  the  draughts  of  the  same  edifices  in 
their  pristine  proportion  and  splendor"  (1). 

Section  1.    History  of  Tenures. 

§  2.  Saxon  period.  The  growth  of  the  common  law 
dates  from  the  days  of  the  Saxons  before  the  Norman 
Conquest  (1066),  and  any  later  point  of  beginning  the 
narrative  must  be  arbitrarily  chosen  and  will  require  an 
explanation  of  earlier  events  to  avoid  being  misleading. 
In  the  Saxon  period  we  find  England  still  composed  of 
many  petty  kingdoms  and  clans,  each  protecting  itself  by 
force  and  cunning  against  the  threatened  encroachments 
and  invasions  of  its  neighbors.  The  individual,  unsup- 
ported by  alliance  with  a  elan,  could  scarcely  defend  any 
possession  in  such  rigorous  times.  Land  titles  were 
largely  involved  in  police  administration.  Every  man 
was  lord,  vassal,  or  outlaw,  the  lordless  man  was  a  vaga- 
bond. Any  landholder  who  lost  his  lord  by  accident, 
would,  as  a  measure  of  self  protection,  bind  himself  to 


(1)     2  Bl,  Com.,  44. 
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some  lord  of  the  neighborhood,  pledging  fidelity  and 
service  for  protection.  By  such  an  alliance  the  liberties 
of  the  man  and  his  rights  concerning  the  land  were  of 
necessity  restricted  in  no  small  degree.  Still  the  relation 
was  then  more  one  of  lord  and  man  than  lord  and  tenant. 
Since  there  was  little  commerce,  travel,  or  communica- 
tion between  different  parts  of  the  island,  the  customs 
which  grew  up  here  and  there  differed  widely.  As  more 
of  the  island  was  in  each  succeeding  generation  brought 
under  one  rule,  the  tendency  was  undoubtedly  toward 
greater  uniformity.  But  even  at  the  time  of  the  Norman 
Conquest  land  descended  to  the  oldest  son  in  a  few  places 
and  only  a  few ;  to  the  youngest  according  to  the  custom 
called  borough  English  in  other  places ;  but  for  the  most 
part  descended  to  all  the  sons  equally.  The  daughters 
were  generally  excluded  entirely  if  there  were  sons. 
There  is  no  reason  to  suppose  that  there  was  much  buy- 
ing and  selling  of  land  among  the  Saxons.  Local  cus- 
toms, surviving  the  Conquest  in  many  places,  of  getting 
from  the  village  consent  to  the  transfer  suggest  that 
perhaps  this,  as  well  as  the  consent  of  the  presumptive 
heirs,  was  generally  essential  to  a  valid  sale.  It  has 
been  said  by  a  great  historian  that  the  extant  specimens 
of  Anglo-Saxon  wills  of  land,  from  which  it  has  been  in- 
ferred that  lands  were  freely  devisable  among  the 
Saxons,  were  instances  only  of  devises  of  great  folk 
holding  by  special  charter,  and  that  there  is  no  reason 
for  thinking  that  the  ordinary  free  landholders  could 
dispose  of  their  lands  by  will,  or  were  in  the  habit  of 
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making  wills  for  any  purpose  (2).  But,  on  the  other 
Land,  it  is  believed  that  the  same  logic  which  enables 
the  naturalist  to  know  the  water-fowl  by  its  web  feet, 
enables  us  safely  to  infer  such  a  custom,  in  places  at 
least,  from  the  fact  that  the  ancient  custom  of  London 
and  other  places  permitted  devises  of  all  lands  within 
the  city  long  before  they  were  authorized  by  statute ;  and 
it  is  easier  to  assume  that  these  customs  were  survivals 
of  ancient  Saxon  usage  than  that  they  grew  up  by  special 
privilege  against  the  rules  of  the  Norman  tenures. 

§  3.  Saxon  procedure  in  disputes  over  land.  In  Saxon 
times  the  common  law  and  special  custom  were  ascer- 
tained and  adjudged  in  disputes  concerning  land  and 
all  property  and  rights,  primarily  in  the  local  folk  courts, 
which  were  open-air  meetings  of  the  freemen  of  the 
clan,  who  decided  each  case  without  the  aid  of  the  pro- 
fessional lawyer,  for  there  was  then  no  such  class.  The 
suitors  were  the  court;  there  were  no  judges  in  the 
modern  sense  of  persons  learned  in  the  law  specially 
appointed  to  preside.  One  who  had  diligently  sought 
justice  in  the  local  courts  and  failed  might  seek  it  at 
the  hands  of  the  king's  council  of  wise  men;  and  resort 
might  be  had  to  this  council  in  the  first  instance  where 
land  granted  by  the  king  was  in  question,  and  perhaps 
in  some  other  instances.  The  final  judgment  was  not  put 
into  effect  by  an  officer  of  the  court  on  process,  as  at  the 
present  time ;  but  the  successful  party  was  left  to  gather 
the  fruits  of  the  judgment  himself;  of  which  we  see 
the  last  survival  in  the  custom  of  permitting  the  landlord 


(2)     Maitland,  Domesday  Book  and  Beyond,  106. 
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in  later  times  to  take  the  tenant's  goods  by  ''distress" 
to  enforce  the  pajnnent  of  rent;  and  such  distress  might 
be  taken  without  any  resort  to  court  in  advance  to  as- 
certain the  right,  merely  on  claimant's  own  opinion  of 
his  right,  as  well  as  after  his  right  had  been  adjudged. 

§  4.  Early  Norman  period,  "^^lile  unmistakable  evi- 
dences of  feudal  tenures  exist  in  the  Saxon  records,  it 
remained  for  the  military  genius  of  the  Norman  con- 
querors under  William  and  his  successors  to  establish 
as  the  national  policy  of  England  that  system  of  society 
and  government  invented  by  the  northern  Teutonic  tribes, 
and  used  with  such  decisive  effect  by  them  in  their  in- 
vasion of  the  provinces  of  the  decaying  and  disintegrat- 
ing Roman  empire,  and  in  establishing  themselves  in 
their  newly  acquired  territory.  This  social  order,  called 
the  feudal  system,  in  which  political  rights  depended 
on  land  tenure,  varied  in  different  times  and  places,  but 
was  brought  to  perfection  and  its  highest  refinement  by 
the  Franks  and  Normans;  and  this  was  the  system  to 
which  William  and  his  followers  were  accustomed  on 
the  continent  before  they  came  to  England.  By  this 
system  the  chief  of  the  invading  host  parceled  out  the 
conquered  territory  among  his  followers  as  their  share 
of  the  spoils  and  as  a  reward  or  fee  for  services  rendered ; 
but  to  provide  for  the  future  maintenance  and  protection 
of  the  new  acquisition,  each  feuditory  agreed  to  render 
certain  services  for  his  fee  in  the  future,  to  follow  his 
lord  in  his  wars,  attend  his  court  in  peace,  and  defend 
him  against  all  assailants ;  and  in  return  for  this  service 
he  received  from  his  lord  the  pledge  of  protection.    The 
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vassal  in  like  manner  parceled  out  the  lands  among  his 
followers,  under  the  like  conditions  except  that  they 
agreed  to  defend  him  against  all  but  the  king. 

§  5.  Feudal  system  as  a  basis  of  military  defense. 
''This  introduction,  however,  of  the  feudal  tenures  into 
England  by  William  does  not  seem  to  have  been  effected 
immediately  after  the  conquest,  nor  by  the  mere  arbitrary 
will  and  power  of  the  conqueror ;  but  to  have  been  grad- 
ually established  by  the  Norman  barons  and  others  in 
such  forfeited  lands  as  they  received  from  the  gift  of 
the  conqueror,  and  afterwards  universally  consented  to 
by  the  great  council  of  the  nation,  long  after  his  title 
was  established.  Indeed,  from  the  prodigious  slaughter 
of  the  English  nobility  at  the  battle  of  Hastings,  and  the 
fruitless  insurrections  of  those  followers  who  survived, 
such  numerous  forfeitures  had  accrued,  that  he  was  able 
to  reward  his  Norman  followers  with  very  large  and  ex- 
tensive possessions ;  which  gave  a  handle  to  the  monkish 
historians  and  such  as  have  implicitly  followed  them, 
to  represent  him  as  having  by  right  of  the  sword  seized 
on  all  the  lands  of  England  and  dealt  them  out  again  to 
his  own  favorites;  a  supposition  grounded  upon  a  mis- 
taken sense  of  the  word  'conquest,'  which  in  its  feudal 
acceptation  signified  no  more  than  acquisition.  And  this 
has  led  many  hasty  writers  into  a  strange  historical  mis- 
take, and  one  which,  upon  the  slightest  examination,  will 
be  found  to  be  most  untrue.  However,  certain  it  is  that 
the  Normans  now  began  to  gain  very  large  possessions 
in  England;  and  their  regard  for  the  feudal  law  under 
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which  they  had  long  lived,  together  with  the  king's  recom- 
mendations of  this  policy  to  the  English  as  the  best  way 
to  put  themselves  on  a  military  footing  and  thereby  to 
prevent  any  further  attempts  from  the  continent,  were 
probably  the  reasons  that  prevailed  to  effect  its  estab- 
lishment here  by  law.  And,  though  the  time  of  this 
great  revolution  in  our  landed  property  cannot  be  ascer- 
tained with  exactness,  yet  there  are  some  circumstances 
that  may  lead  us  to  a  probable  conjecture  concerning  it. 
For  we  learn  from  the  Saxon  chronicle,  that  in  the  nine- 
teenth year  of  William's  reign  an  invasion  was  appre- 
hended from  Denmark;  and,  the  military  constitution  of 
the  Saxons  being  then  laid  aside  and  no  other  introduced 
in  its  stead,  the  kingdom  was  wholly  defenseless ;  which 
occasioned  the  king  to  bring  over  a  large  army  of  Nor- 
mans and  Bretons,  who  were  quartered  upon  every  land- 
holder, and  greatly  oppressed  the  people.  This  apparent 
weakness,  together  with  the  grievances  occasioned  by  a 
foreign  force,  might  co-operate  with  the  king's  remon- 
strances, and  the  better  incline  the  nobility  to  listen  to 
his  proposals  for  putting  them  in  a  posture  of  defense. 
For,  as  soon  as  the  danger  was  over,  the  king  held  a 
great  council  to  inquire  into  the  state  of  the  nation ;  the 
immediate  consequence  of  which  was  the  compiling  of 
the  great  survey  called  domesday-book,  which  was  fin- 
ished the  next  year.  And  in  the  latter  end  of  that  very 
year  the  king  was  attended  by  all  his  nobility  at  Sarum ; 
whei  e  all  the  principal  landholders  submitted  their  lands 
to  the  yoke  of  military  tenure,  became  the  king*s  vas- 
sals, and  did  homage  and  fealty  to  his  person.     This 
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may  possibly  have  been  the  era  of  formally  introducing 
the  feudal  tenures  by  law"  (3). 

§  6.  Feudal  system  extended  to  other  objects  by  legal 
fictions.  ''In  consequence  of  this  change,  it  became  a 
fundamental  maxim  and  necessary  principle  (though  in 
reality  a  mere  fiction)  of  our  English  tenures,  'that  the 
king  is  the  universal  lord  and  original  proprietor  of  all 
the  lands  in  his  kingdom:  and  that  no  man  doth  or  can 
possess  any  part  of  it,  but  what  has  mediately  or  im- 
mediately been  derived  as  a  gift  from  him,  to  be  held 
upon  feudal  services.'  For  this  being  the  real  case  in 
pure,  original,  proper  feuds,  other  nations  who  adopted 
this  system  were  obliged  to  act  upon  the  same  supposi- 
tion, as  a  substruction  and  foundation  of  their  new 
polity,  though  the  fact  was  indeed  far  otherwise.  And 
indeed,  by  thus  consenting  to  the  introduction  of  feudal 
tenures,  our  English  ancestors  probably  meant  no  more 
than  to  put  the  kingdom  in  a  state  of  defense  by  estab- 
lishing a  military  system;  and  to  oblige  themselves  (in 
respect  of  their  lands)  to  maintain  the  king's  title  and 
territories,  with  equal  vigor  and  fealty,  as  if  they  had 
received  their  lands  from  his  bounty  upon  these  express 
conditions,  as  pure,  proper,  beneficiary  feudatories.  But 
whatever  their  meaning  was,  the  Norman  interpreters, 
skilled  in  all  the  niceties  of  the  feudal  terms,  gave  a  very 
different  construction  to  this  proceeding;  and  thereupon 
took  a  handle  to  introduce  not  only  the  rigorous  doc- 
trines which  prevailed  in  the  duchy  of  Normandy,  but 
also  such  fruits  and  dependencies,  such  hardships  and 


(?)     2  Bl.  Com.,  48-50. 
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services,  as  were  never  known  to  other  nations ;  as  if  the 
English  had,  in  fact  as  well  as  theory,  owed#  everything 
they  had  to  the  bounty  of  their  sovereign  lord.  Our 
ancestors,  therefore,  who  were  by  no  means  beneficiaries, 
but  had  barely  consented  to  this  fiction  of  tenure  from 
the  crown  as  the  basis  of  a  military  discipline,  with  rea- 
son looked  upon  these  deductions  as  grievous  imposi- 
tions, and  arbitrary  conclusions  from  principles,  which  as 
to  them,  had  no  foundation  in  truth.  However,  this  king 
and  his  son  William  Rufus  kept  up  with  a  high  hand  all 
the  rigors  of  the  feudal  doctrines:  but  their  successor, 
Henry  I,  found  it  expedient,  when  he  set  up  his  preten- 
sions to  the  crown,  to  promise  a  restitution  of  the  laws 
of  King  Edward  the  Confessor,  or  ancient  Saxon  sys- 
tem; and  accordingly,  in  the  first  year  of  his  reign, 
granted  a  charter  whereby  he  gave  up  the  greater  griev- 
ances ;  but  still  reserved  the  fiction  of  feudal  tenure,  for 
the  same  military  purposes  which  engaged  his  father  to 
introduce  it.  But  this  charter  was  gradually  broken 
through,  and  the  former  grievances  were  revived  and 
aggravated  by  himself  and  succeeding  princes,  till  in  the 
reign  of  King  John  they  became  so  intolerable  that  they 
occasioned  his  barons  or  principal  feudatories  to  rise 
up  in  arms  against  him;  which  at  length  produced  the 
famous  Great  Charter  of  Runnymede,  which,  with  some 
alterations,  was  confirmed  by  his  son  Henry  III"  (4). 
§  7.  Original  incidents  of  military  feuds.  Tlie  prin- 
cipal properties  of  original  pure  feuds  were  that  they 
were  gratuitous  in  theory  at  least ;  were  conferred  by  the 


(4)     2  Bl.  Com.,  51-52. 
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ceremony  of  livery  and  corporal  investiture  in  the  pres- 
ence of  the  other  vassals,  that  memory  might  be  had  of 
the  fact,  nature,  and  subject  of  the  gift ;  were  held  under 
a  personal  pledge  of  homage,  fealty,  and  protection, 
formally  declared  at  the  time  of  the  donation,  which  pre- 
vented any  later  transfer  'of  either  the  lord's  seigniory 
or  the  tenant's  estate  to  another  without  the  mutual  con- 
sent of  both  lord  and  vassal;  bound  the  lord  to  protect 
the  vassal  in  his  possession,  and  if  ousted  to  restore  the 
lost  property  or  give  other  of  equal  value;  bound  the 
vassal  to  follow  and  fight  for  his  lord  in  war,  and  attend 
his  court  in  peace.  These  original  feuds  were  purely 
military ;  but  lost  their  simplicity  and  became  corrupted, 
when  by  degrees  the  tenants  came  to  sublet  parts  of  their 
holdings  to  others  in  imitation  of  their  own  tenure,  but 
reserving  a  rent  in  agricultural  service,  produce,  cattle, 
or  money,  instead  of  military  service;  and  on  the  other 
hand,  came  to  commute  with  their  lords  in  like  manner, 
making  payments  of  money  or  goods  as  a  substitute  for 
the  required  military  service.  Feuds  began  to  be  bought 
and  sold,  and  came  to  be  classed  as  proper  and  improper. 
*'But,"  says  Sir  William  Blackstone,  *'as  soon  as  the 
feudal  system  came  to  be  considered  in  the  light  of  a 
civil  establishment,  rather  than  as  a  military  plan,  the 
ingenuity  of  the  same  ages,  which  perplexed  all  theology 
with  the  subtility  of  scholastic  disquisitions  and  be- 
wildered philosophy  in  the  mazes  of  metaphysical  jargon, 
began  also  to  exert  its  influence  on  this  copious  and  fruit- 
ful subject ;  in  pursuance  of  which  the  most  refined  and 
oppressive  consequences  were  drawn  from  what  origin- 
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ally  was  a  plan  of  simplicity  and  liberty,  equally  bene- 
ficial to  both  lord  and  tenant,  and  prudently  calculated 
for  their  mutual  protection  and  defense"  (5). 

§  8.  Incidents  of  knight  service  tenure.  The  devel- 
opment of  these  oppressions  will  appear  by  a  review  of 
the  chief  incidents  of  knight  service  tenure,  in  addition 
to  those  above  mentioned,  namely:  aids,  reliefs,  primer 
seizins,  wardship,  marriage,  fines  for  alienation,  and 
escheat.  The  three  ancient  aids  required  of  the  feuditory 
to  his  lord  were :  To  ransom  the  lord  when  captured ;  to 
bear  the  expense  of  knighting  the  lord's  eldest  son, 
which  could  not  be  required  till  he  was  of  sufficient  age 
to  bear  arms,  fifteen  years ;  and  to  furnish  the  marriage 
portion  for  the  lord's  eldest  daughter  on  her  marriage. 
From  these  taxes  no  rank  or  profession  was  exempt, 
even  the  monasteries  being  required  to  contribute  to  the 
aid  of  their  founder.  Originally  these  aids  were  mere 
gratuities  by  the  tenant  to  his  lord  when  in  distress ;  but 
in  time  came  to  be  a  tax  demandable  and  not  to  be 
avoided;  and  besides  these  aids  the  lords  came  in  time 
to  demand  also  that  the  tenant  should  pay  the  lord's  debts 
to  his  over  lord,  till  the  Magna  Charta  of  King  John  de- 
clared that  none  but  the  three  ancient  aids  should  be 
demanded,  which  was  confirmed  by  statute  in  25  Edw. 
I  (1297).  This  charter  also  provided  that  only  reasonable 
aids  should  be  demanded  by  inferior  lords,  and  that  aids 
taken  by  the  king  should  be  settled  by  Parliament;  and 
by  the  statute  of  Westmin.  I,  3  Edw.  I,  c.  36,  the  amount 
of  the  aids  payable  to  inferior  lords  was  fixed  at  20  shill- 

(5)     2  Bl.  Com.,  58. 
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ings  for  each  kniglit's  fee,  whicli  was  an  amount  of  land 
estimated  to  have  a  yearly  value  of  20  pounds. 

A  relief  was  a  fine  imposed  by  the  feudal  lord  as  a 
composition  with  the  heir  of  his  deceased  vassal  for 
recognizing  and  admitting  him  as  successor,  which  cus- 
tom dates  back  to  the  time  when  fees  were  for  life  only 
or  less.  We  are  told  that  the  English  regarded  these  as 
the  greatest  grievance  of  military  tenures,  because  they 
were  based  on  an  assumption  of  original  gratuitous  do- 
nation, which  was  not  the  fact  with  the  English.  William 
the  Conqueror  ^ed  the  amount  of  the  relief  at  100  shill- 
ings for  each  knight's  fee,  which,  though  not  observed 
by  his  immediate  successor,  was  re-established  by  Henry 
I.  What  has  been  said  applies  to  the  tenure  of  mesne 
lords;  tenants  in  capite  (who  hold  directly  of  the  king) 
were  required  to  pay  a  greater  relief,  called  primer 
seizin,  which  was  one  whole  year's  profits  of  the  land 
regardless  of  the  value. 

These  reliefs  and  primer  seizins  were  payable  only  in 
case  the  heir  were  of  age  at  the  death  of  the  ancestor. 
But  if  he  were  under  age,  21  years  if  male,  and  16  years 
and  unmarried  if  female,  the  lord  was  entitled  by  the 
later  feudal  law  to  take  the  property  into  his  possession 
as  guardian  in  chivalry,  and  appropriate  the  whole 
profits  of  it  during  the  minority  of  the  ward  as  a  reason- 
able recompense  for  the  services  which  the  minor  by  rea- 
son of  his  age  was  incapable  of  performing.  But  when 
the  heir  became  of  age  he  was  bound  to  pay  the  further 
tax  of  half  a  year's  value  of  the  land  for  suing  livery  or 
ousterlemain ;  and  also,  if  a  tenant  in  capite  of  a  knight's 
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fee,  he  was  then  further  compellable  to  take  upon  him  the 
order  of  knighthood  or  pay  a  fine  to  the  king,  an  ex- 
pedient resorted  to  by  Queen  Elizabeth  and  other  sover- 
eigns as  a  means  of  raising  money.  The  lord  had  the 
right  also  to  tender  to  his  ward  if  unmarried  a  suitable 
match,  and  appropriate  to  himself  whatever  anyone 
would  pay  him  for  the  same,  and  if  the  ward  refused  the 
offer  the  lord  could  recover  the  value  from  the  ward's 
property.  Marriage  without  the  lord's  assent  amounted 
to  a  forfeiture  of  double  the  value  which  anyone  would 
pay  the  lord  for  the  alliance.  In  feuds  as  a  military  in- 
stitution females  could  in  no  wise  succeed  to  the  inheri- 
tance because  of  their  inability  to  perform  the  military 
service;  and  when  they  were  admitted  to  the  inheritance 
there  was  some  reason  in  permitting  the  lord  to  have 
something  to  say  as  to  who  should  be  his  tenant  to  per- 
form the  service  for  her  as  her  husband  would,  though 
there  never  was  any  excuse  for  the  sale  of  the  marriage 
other  than  as  a  means  of  revenue  for  the  lords.  Tlie 
right  to  offer  a  spouse  to  the  male  heir  seems  never  to 
have  been  demanded  till  the  charter  of  Henry  III  pro- 
vided that  heirs  should  be  married  without  disparage- 
ment; from  which  failure  to  designate  the  sex  of  the 
heir,  the  lords  took  the  liberty  to  demand  right  of  mar- 
riage of  heirs  male  or  female. 

The  excuse  of  demanding  fines  for  alienation  came 
from  the  original  confidential  relation  between  lord  and 
vassal,  wherefore  the  vassal  could  not  put  another  in  his 
stead  without  the  consent  of  the  overlord,  who  took 
occasion  to  charge  for  such  consent  what  the  contracting 
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parties  would  be  willing  to  pay  for  it;  but  in  England 
these  fines  seem  to  have  been  taken  only  of  tenants  in 
capite.  Another  consequence  of  tenure  was  escheat; 
which  was  a  reversion  of  the  land  to  the  over-lord  upon 
the  extinction  of  the  blood  of  the  tenant  by  his  death 
without  heirs  of  his  blood,  or  by  the  civil  corruption  of 
his  blood  by  conviction  and  attainder  for  treason  or 
felony. 

From  the  time  of  Henry  II  the  custom  was  gen- 
eral for  the  king  to  demand  escuage  or  shield  money  in- 
stead of  the  personal  service  contemplated  by  the  original 
institution  of  feuds;  so  that  this  also  became  from  that 
time  another  species  of  tax  to  which  the  feudal  tenant 
was  subject,  first  at  the  mere  caprice  of  the  king,  but 
by  the  terms  of  the  Magna  Charta  only  on  consent  of 
Parliament;  and  by  this  degeneration  of  personal  mili- 
tary service  into  a  mere  system  of  taxation,  all  the  advan- 
tages of  the  feudal  constitution  were  destroyed  and  noth- 
ing but  the  hardships  remained. 

§  9.  Hardships  of  feudal  tenure.  It  seems  indeed 
strange  that  a  people  of  the  spirit  of  the  English  should 
so  long  have  endured  oppressions  so  complicated  and 
extensive ;  and  the  explanation  in  part  no  doubt  lies  in  the 
fact  that  avenues  of  escape  were  found  through  entails 
and  conveyances  to  uses.  But  when  these  avenues  were 
effectually  closed  by  the  passage  of  the  celebrated  stat- 
ute of  uses,  27  Hen.  VIII,  c.  10,  and  other  statutes,  and 
the  establishment  of  the  court  of  wards  and  liveries  by 
the  statute  of  32  Hen.  VIII,  c.  46,  by  which  the  greedy 
sovereign  then  reigning  designed  to  make  more  swift  and 
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certain  the  collection  of  the  tax,  the  burden  became  un- 
bearable. A  striking  picture  of  the  condition  of  the  ten- 
ant in  chivalry  at  this  time  is  given  in  Blackstone's  Com- 
mentaries, as  follows:  "The  heir  on  the  death  of  his 
ancestor,  if  of  full  age,  was  plundered  of  his  first  emol- 
uments arising  from  his  inheritance  by  way  of  relief 
and  primer  seizin ;  and,  if  under  age,  of  the  whole  of  his 
estate  during  infancy.  And  then,  as  Sir  Thomas  Smith 
very  feelingly  complains,  'when  he  came  to  his  own,  after 
he  was  out  of  wardship,  his  woods  decayed,  houses  fallen 
down,  stock  wasted  and  gone,  lands  let  forth  and  plowed 
to  be  barren,'  to  reduce  him  still  farther,  he  was  yet  to 
pay  half  a  year's  profits  as  a  fine  for  suing  out  his  liv- 
ery ;  and  also  the  price  or  value  of  his  marriage  if  he  re- 
fused such  wife  as  his  lord  and  guardian  had  bartered 
for  and  imposed  upon  him ;  or  twice  that  value  if  he  mar- 
ried another  woman.  Add  to  this  the  untimely  and  ex- 
pensive honor  of  knighthood,  to  make  his  poverty  more 
completely  splendid.  And  when  by  these  deductions  his 
fortune  was  so  shattered  and  ruined  that  perhaps  he  was 
obliged  to  sell  his  patrimony,  he  had  not  even  that  poor 
privilege  allowed  him  without  paying  an  exorbitant  fine 
for  a  license  of  alienation"  (6). 

§  10.  Abolition  of  military  tenures.  Finally,  when 
the  crisis  came  in  the  breach  between  Charles  I  and  his 
people,  the  court  of  wards  and  liveries  was  suspended  by 
resolution  of  the  House  of  Commons,  Feb.  24, 1645 ;  after 
which  no  feudal  revenues  were  collected  during  the  whole 
commonwealth;  and  at  the  restoration  of  Charles  II. 


(6)    2  Bi.  Com.,  re. 
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1660,  by  statute  12  Car.  II,  c.  24,  the  court  of  wards  was 
formally  abolished,  and  aids,  wardships,  liveries,  primer 
seizins,  ousterlemains,  values,  tenures  by  knight  service 
and  escuage,  and  forfeitures  of  marriage,  by  reason  of 
any  tenure  of  the  king  or  others,  were  totally  taken  away ; 
and  all  sorts  of  tenures  held  of  the  king  or  others  were 
turned  into  free  and  common  socage,  save  only  tenures 
in  frankalmoign,  copyholds,  and  the  honorary  services 
(without  the  slavish  part)  of  grand  serjeanty. 

§  11.  Modern  English  tenures.  By  the  abolition  of 
knight  service  tenure  the  prominence  of  tenures  in  the 
law  was  very  much  reduced;  but  the  reader  must  not 
assume  that  tenures  were  thereby  abolished.  On  the  con- 
trary all  tenures  were  reduced  to  a  few  sorts,  simple, 
burdenless,  and  well  known  in  the  law  of  England  from 
the  time  of  the  Norman  Conquest,  in  fact  the  socage  ten- 
ures are  apparently  the  old  Saxon  tenures ;  and  they 
are  of  three  principal  sorts :  Petit  serjeanty,  a  tenure  of 
the  king  by  payment  to  him  annually  of  some  small  im- 
plement of  war,  as  bow,  arrow,  or  the  like;  burgage,  a 
tenure  of  land  in  any  ancient  borough  by  a  certain  rent, 
and  peculiar  in  that  lands  held  by  such  tenures  usually 
descended  to  the  youngest  son  to  exclusion  of  the  older; 
and  gavelkind,  the  tenure  in  Kent,  most  clearly  of 
Saxon  origin,  held  by  rent  certain,  devisable  by  will  at  the 
common  law  before  the  statute  of  wills,  descendable  to  all 
the  sons  together  and  not  to  the  eldest,  and  not  liable  to 
forfeiture  by  escheat  for  felony.  To  these  must  be  added 
the  tenure  in  ancient  demesne,  which  is  none  other  than 
tenure  by  certain  rent  of  lands  originally  held  of  the 
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crown  direct  by  the  king's  villeins ;  and  tenure  by  copy 
of  the  manor  court  roll,  called  copyhold  tenure,  a  tenure 
meanly  descended  but  of  an  ancient  house,  being  the 
holdings  of  the  villeins  of  the  ancient  manors,  now  en- 
franchised by  long  neglect  and  the  law's  presumption 
in  favor  of  liberty.  For  a  villein  might  be  freed  by  ex- 
press deed  of  manumission,  or  impliedly  by  being  sued  or 
contracted  with  by  his  lord,  and  none  would  be  presumed 
a  villein  without  strict  proof.  Now  the  quality  which 
puts  all  these  tenures  in  a  class  is  the  certainty  of  the 
rent  due  from  the  tenants,  in  which  their  tenure  differed 
materially  from  the  military  tenures,  in  which  the  ten- 
ants were  called  to  serve  as  needed.  It  will  be  instructive 
now  to  compare  these  socage  tenures  with  the  military 
tenures  before  mentioned  by  enumerating  their  prop- 
erties, viz :  They  were  both  held  of  a  superior  lord ;  both 
subject  to  a  rent,  or  feudal  return,  these  certain,  those 
uncertain;  both  held  by  a  mutual  bond  of  fealty;  both 
subject  till  the  statute  12  Car.  II,  c.  24,  to  payment  of  aids 
to  the  over-lord ;  both  subject  till  that  statute  to  the  pay- 
ment of  reliefs,  but  very  different  in  kind,  being  5  pounds 
(one-fifth  of  the  supposed  annual  value)  for  a  knight's 
fee,  but  for  socage  land  a  year's  rent  according  to  the 
tenure,  be  it  more  or  less ;  both  subject  to  escheat,  except 
that  gavelkind  lands  did  not  escheat  for  felony ;  both  ap- 
parently subject  when  held  in  capite  to  fines  for  aliena- 
tion, till  such  fines  were  entirely  abolished  by  the  statute 
above  mentioned ;  and  both  subject  to  primer  seizins  till 
these  were  abolished  by  said  statute;  but  wardship  in 
Bocage  was  to  the  next  of  kin  of  the  heir  who  could  not  in- 
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herit  of  him,  and  lie  was  called  to  account  for  the  mean 
profits  when  the  heir  was  of  age;  and  the  guardian  in 
socage  was  also  accountable  to  the  ward  for  the  value  of 
any  marriage  contracted  by  him  for  the  ward,  whether  he 
received  anything  for  the  marriage  or  not. 

§  12.  American  tenures.  By  the  royal  charters,  the 
lands  of  the  colonies  of  Connecticut,  Massachusetts, 
Ehode  Island,  and  Virginia  were  granted  to  their  pro- 
prietary lords  to  be  held  of  the  king  by  tenure  of  free  and 
common  socage  as  of  the  manor  of  East  Greenwich,  in  the 
county  of  Kent,  and  not  in  capite.  The  lands  in  Mary- 
land were  likewise  granted  to  Lord  Baltimore  to  be  held 
by  free  and  common  socage  of  the  king  as  of  the  castle  of 
Windsor  in  the  county  of  Berks.  The  other  royal  colo- 
nial charters  were  much  the  same.  By  the  American 
Eevolution  the  feudal  services,  if  not  before  suspended, 
were  abolished  or  enured  to  the  states.  In  the  western 
and  central  states  there  never  existed  any  practical  ten- 
ures in  fact;  and  by  statutes  in  these  and  the  eastern 
states,  where  tenures  existed  before  the  Revolution,  it 
has  quite  generally  been  declared  that  all  tenures  are 
abolished,  and  all  titles  are  absolute ;  but  the  terms  of  the 
feudal  language  are  still  used  to  designate  the  convey- 
ance, owners,  interest,  etc. 

Section  2.    Histoey  of  Restraints  on  Alienation. 

§  13.  Struggle  for  perpetuities.  A  prominent  trait  of 
human  nature  is  the  desire  to  exercise  control  over  per- 
sons and  things,  and  to  impress  the  will  of  the  individual 
upon  all  persons  present  and  to  come;  and  this  trait  is 
manifested  in  the  struggles  of  land  owners  during  the  last 
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thousand  years  or  more  in  tlie  history  of  the  English  law 
of  real  property  to  create  indestructible,  inalienable 
estates  in  land  in  perpetuity,  and  in  the  determination  of 
the  courts  during  the  greater  part  of  that  period  to  pre- 
vent the  creation  of  such  pei^petuities,  as  manifestly  in- 
jurious to  the  public  in  general  and  dangerous  to  society. 
It  is  also  a  curious  fact,  that,  while  the  whole  course  of 
the  histoiy  of  tlie  law  of  real  property  is  strewn  with  the 
wrecks  of  schemes  devised  to  consummate  this  desire  by 
the  best  legal  talent  of  each  generation,  without  a  single 
enduring  success,  the  series  of  efforts  has  served  to  de- 
velop perhaps  more  fundamental  and  important  doc- 
trines of  the  law  than  any  other  purpose  that  can  be 
named.  In  the  following  subsections  an  attempt  will  be 
made  to  trace  the  course  of  this  struggle  from  the  begin- 
ning of  the  common  law  to  the  present  time,  noting  as  we 
pass  the  great  fundamental  doctrines  of  the  law  of  real 
property  developed  in  the  course  of  the  conflict. 

§  14.  Relation  between  lord  and  tenant.  As  origi- 
nally constituted  feuds  were  inalienable,  if  for  no  other 
reason,  because  of  the  fact  that  the  original  donation  was 
made  and  to  be  held  hy  the  tenant  in  consideration  of 
I>ersonal  services  to  be  by  him  performed  for  the  lord 
continually  during  the  whole  period  of  the  tenure ;  and  it 
has  ever  been  a  fundamental  principle  of  the  law  that 
when  one  makes  a  contract  for  personal  services  he  can- 
not substitute  another  in  his  stead  to  perform  the  serv- 
ices, who  may  perhaps  be  less  competent  or  skillful,  or 
not  agreeable  to  the  person  to  be  served;  and  in  like  man- 
ner, one  who  has  agreed  to  perform  a  personal  service 
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for  one  cannot,  without  his  consent,  he  required  to  do 
such  service  for  another.  But  when  by  the  corruption  of 
feuds,  a  payment  of  money  or  goods  was  agreed  upon  as 
a  substitute  for  the  personal  services  before  performed, 
the  relation  lost  its  personal  character,  and  the  estate  be- 
came in  essence  and  in  fact  transferable  so  far  as  any  ob- 
jection by  the  lord  was  concerned;  and  accordingly  we 
find  it  established,  immediately  after  this  corruption  was 
introduced,  that  if  the  tenant  alienated  the  whole  of  his 
land  the  alienee  would  be  tenant  of  the  lord  of  whom  the 
land  had  been  held,  who  would  be  compelled  to  receive  the 
homage  of  the  alienee  (7). 

As  a  rule,  however,  the  tenants  preferred  to  sublet  their 
estates  to  others,  who  would  hold  of  them  as  they  held  of 
their  over-lords,  whereby  the  fruits  and  advantages  of  the 
tenure  would  accrue  to  them  instead  of  to  their  over- 
lords. The  over-lords  immediately  discovered  how  this 
worked  to  their  disadvantage,  both  by  the  loss  of  the  inci- 
dental feudal  advantages  of  the  new  tenures  thereby  cre- 
ated, and  also  through  impoverishment  by  the  loss  of  the 
fruits  of  cultivation  so  that  many  times  they  could  not 
pay  their  dues  to  their  over-lords.  To  avoid  this  result, 
it  was  provided  by  the  Magna  Charta  of  Hen.  Ill  (1217), 
c.  39,  that  ''no  freeman  from  henceforth  shall  give  or  sell 
any  more  of  his  land  but  so  that  of  the  residue  of  the 
lands  the  lord  of  the  fee  may  have  the  services  due  him 
which  belong  to  the  fee.'*  It  seems  that  the  construction 
put  on  the  statute  by  the  courts  and  its  operation  in  prac- 


(7)     Maitland,  Preface  to  Bracton's  Note  Book,  p.  134;  DIgby,  His 
tory  of  the  Law  of  Real  Property,  77. 
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tice  were  not  very  satisfactory  to  the  over-lords.  The 
better  to  secure  the  desired  results  it  was  provided  by  the 
statute  of  quia  emptores,  18  Edw.  I  (1290),  c.  1,  that 
tenants  in  fee  might  freely  alienate  provided  that  the 
feoffee  shall  hold  of  the  chief  lord  of  whom  his  feoffor 
held,  and  should  not  hold  of  his  feoffor.  In  this  attempt 
of  the  lords  to  secure  to  themselves  the  feudal  advantages, 
they  removed  the  last  semblance  of  restraint  on  aliena- 
tion imposed  by  reason  of  tenure ;  and  it  has  been  Impos- 
sible since  that  statute  for  anyone  other  than  the  king 
(who  was  not  within  its  terms)  to  create  any  new  tenures 
in  fee. 

§  15.  Alienation  restrained  by  the  right  of  the  heir. 
The  laws  of  Alfred  the  Great  (890),  cc.  37,  41,  forbade 
the  heirs  to  sell  from  their  kindred  land  acquired  by  in- 
heritance, if  the  ancestor  purchasing  it  or  the  donor  had 
provided  against  such  transfer;  and  this  remained  the 
law  with  but  slight  alterations  in  the  time  of  Heniy  II 
(1154-89),  as  we  learn  from  Glanville  (book  7,  c  1),  his 
chief  justiciar.  The  plainest  and  most  manifest  meaning 
of  a  gift  to  "A  and  his  heirs,"  is  that  the  heirs  are  as 
much  beneficiaries  of  the  donation  as  A ;  it  is  not  to  him 
alone;  the  words  "heirs"  and  **A"  are  co-ordinate,  con- 
nected by  the  conjunction  *'and,"  which  signifies  in  the 
clearest  manner  that  A  is  not  the  sole  donee,  but  only  one 
of  a  class,  appointed  to  take  in  succession ;  for  the  donor 
must  be  taken  to  have  intended  that  the  donees  should 
take  in  succession  and  not  jointly ;  because  heirs  is  a  gen- 
eral word,  comprehending  all  generations ;  and  as  all  the 
generations  do  not  exist  at  the  same  time,  he  could  not 
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have  intended  that  they  would  take  jointly.  No  one  but  a 
lawyer  would  doubt  that  the  heirs  were  to  take  under  the 
gift;  indeed,  it  would  be  difficult  if  not  impossible  to 
frame  an  expression  which  would  include  them  more 
clearly  than  this  one.  But  the  notion  that  the  heir  had 
any  rights  direct  from  the  donor,  which  could  not  be  de- 
feated, meant  that  the  land  must  lie  inalienable  through- 
out all  time  to  the  last  generation,  a  doctrine  destructive 
of  all  liberty,  enabling  the  dead  and  forgotten  generation 
to  bind  the  hands  of  the  living  throughout  all  time ;  a 
proposition  too  obnoxious  to  be  tolerated,  however 
plainly  expressed. 

§  16.    Same:    Effect  of  judicial  decisions.    It  may  not 

be  possible  to  specify  the  exact  day  on  which  this  doc- 
trine was  overthrown ;  but  the  last  hope  of  the  heir  as  a 
purchaser  under  the  original  grant  seems  to  have  been 
blasted  by  the  decisions  of  the  courts  in  the  early  part  of 
the  reign  of  Henry  III ;  and  it  is  believed  that  the  leading 
case  on  the  subject  is  William  De  Arundel's  Case  (8)  de- 
cided in  1225,  in  which  the  facts  were  that  Ralph,  the  son 
of  Roger,  demanded  of  William  De  Arundel  several 
tracts  of  land,  and  alleged  that  they  belonged  to  Roger, 
his  father  and  his  heirs,  and  that  he  was  the  heir.  Wil- 
liam answered  that  he  had  it  by  descent  from  his  father, 
who  had  it  to  him  and  his  heirs  by  the  deed  of  said  Roger, 
which  he  produced  in  court.  Ralph  came  and  acknowl- 
edged his  father's  deed,  but  demanded  the  judgment  of 
the  court  as  to  whether  his  father  could  give  all  the  land 


(8)     Bracton's  Note  Book,  Case  1054. 
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he  held  and  reserve  nothing  to  his  heirs.  And  because 
Ralph  acknowledged  the  deed  as  his  father's,  and  it 
proved  that  he  rendered  all  the  land  for  himself  and  his 
heirs,  it  was  held  that  William  go  discharged  and  that 
Ralph  be  in  mercy.  The  reasons  for  believing  this  to  be 
the  leading  case  are  that  the  law  was  otherwise  only  a 
few  years  before,  it  was  contended  by  Ralph's  counsel 
then  to  be  otherwise,  the  case  was  considered  by  Bracton 
to  be  so  important  that  he  included  it  in  his  Notebook  as 
a  noteworthy  decision,  and  he  declared  that  to  be  the  set- 
tled law  when  writing  his  text  afterwards.  This  has 
been  indisputable  law  from  that  day  to  this;  and  in  ex- 
pounding the  effect  of  a  gift  to  one  and  his  heirs,  Bracton 
says  (book  II,  c.  6,  fo.  17):  ''And  so  the  donatory  ac- 
quires the  thing  given  by  reason  of  the  donation,  and  his 
heirs  after  him  by  reason  of  their  succession,  and  the  heir 
acquires  nothing  by  reason  of  the  gift  made  to  his  an- 
cestor, because  he  was  not  enfeoffed  with  the  donatory." 
In  later  times  conveyancers,  thinking  this  to  be  a  rule  of 
intei*pretation,  have  tried  to  make  the  intention  clearer 
by  expressing  it  to  be  ''to  A  for  life  and  after  his  death 
to  his  heirs;"  but  even  in  such  cases  the  courts  held  that 
A  took  the  whole  fee,  that  the  heirs  took  nothing  unless 
by  descent  from  A,  and  that  it  was  a  rule  of  law,  not  of 
construction,  that  a  grant  expressly  to  the  heirs  of  anyone 
will  be  given  effect  as  a  grant  to  him  rather  than  to  liis 
heirs  if  he  is  given  any  estate  of  freehold  by  the  same  in- 
strument. This  doctrine  is  known  as  the  rule  in  Shel- 
ley's case,  and  its  effect  is  fully  considered  in  the  article 
on  Title  to  Real  Estate  elsewhere  in  this  volume. 
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§  17.  Fee  conditional  at  common  law.  In  point  of 
time,  the  next  scheme  to  create  an  inalienable  estate  that 
came  to  grief  in  the  courts,  after  the  determination  that 
the  heir  had  no  rights  as  a  purchaser  under  a  donation  to 
one  and  his  heirs,  as  above  described,  was  the  attempt  to 
confine  the  donation  to  a  life  estate  till  the  particular 
tenant,  the  original  donee,  should  have  heirs  of  his  body. 
The  logic  of  the  scheme  was  this :  If  land  is  given  to  A, 
and  if  he  has  heirs  of  his  body  then  to  his  heirs,  it  would 
seem  manifest  that  the  having  of  heirs  of  his  body  is  a 
condition  precedent  to  the  enlargement  of  the  estate  from 
a  life  estate  to  a  fee.  Till  A  has  heirs  of  his  body  he  has 
but  a  life  estate,  he  cannot  sell  more  than  he  has,  no  one 
has  heirs  while  he  lives,  and  thus  A  would  have  no  power 
to  sell  while  he  lived,  and  there  would  be  no  danger  of 
his  selling  when  he  was  dead.  The  reasoning  of  the 
scheme  is  logical  enough ;  but  when  it  came  to  be  tested 
in  court,  very  shortly  after  it  had  been  held  that  a  gift  to 
A  and  his  heirs  gave  no  rights  to  the  heirs,  it  was  held 
(which  was  a  very  strained  and  unnatural  construction, 
made  merely  for  the  sake  of  defeating  the  intention  to 
tie  the  hands  of  the  donee)  that  as  soon  as  issue  was  bom 
to  the  donee  the  condition  had  been  performed,  and  by 
his  feoffment  he  could  disappoint  his  issue,  defeat  the 
possibility  of  reversion  to  the  donor  for  death  without 
issue,  and  give  to  his  feoffee  an  absolute  fee  simple.  The 
exact  date  of  this  ruling  cannot  be  given;  but  it  must 
have  been  some  time  in  the  early  part  of  the  reign  of 
Henry  III,  for  when  writing  on  the  subject  about  1256, 
Bracton  (book  II,  c.  6,  fo.  17)  says:    *'If  heirs  of  this 
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kind  are  procreated,  they  only  are  called  to  the  inher- 
itance; and  if  a  person  so  enfeoffed  has  further  enfeof- 
fed some  person,  he  holds  the  feoffment;  and  his  (the 
first  donee's)  heirs  are  held  to  the  warranty,  since  they 
can  claim  nothing'  except  from  the  succession  and  the 
descent  of  parents ;  although  it  appears  to  some  that  they 
were  themselves  enfeoffed  at  the  same  time  with  their 
parents,  which  is' not  true.  But  if  he  shall  have  no  heirs, 
that  land  shall  revert  to  the  donor,  through  a  tacit  condi- 
tion, even  if  there  be  no  mention  made  in  the  donation 
that  it  should  return,  or  if  express  mention  has  been 
made  io  the  donation.  And  so  it  will  happen  if  there 
have  been  at  some  time  heirs  and  they  have  failed.  But 
in  the  first  case,  where  there  has  been  no  heir,  the  thing 
given  to  the  donee  will  always  be  a  freehold  and  not  a  fee. 
Likewise,  in  the  second  case,  until  lieirs  have  begun  to 
exist,  it  is  a  freehold ;  but  when  they  have  begun  to  exist 
the  freehold  begins  to  be  a  fee." 

§  18.  Fee  tail.  The  displeasure  of  the  nobility  at  the 
subtle  construction  given  by  the  courts  to  the  fee  condi- 
tional at  common  law  is  manifested  in  the  preamble  of 
the  statute  de  donis,  Westm.  II,  c.  1,  13  Edw.  I,  enacted 
in  the  year  1285  with  the  design  to  procure  a  more  nat- 
ural construction  in  such  cases.  The  statute  recites: 
"Concerning  lands  that  many  times  are  given  upon  con- 
dition, that  is,  to  wit,  where  any  giveth  his  land  to  any 
man  and  his  wife,  and  to  the  heirs  begotten  of  the  bodies 
of  the  same  man  and  his  wife,  with  such  condition  ex- 
pressed that  if  the  same  man  and  his  wife  die  without 
heir  of  their  bodies  between  them  begotten,  the  land  so 
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given  shall  revert  to  the  giver  or  his  heir;  in  case  where 
one  giveth  lands  in  free  marriage,  which  gift  hath  a  con- 
dition annexed,  though  it  be  not  expressed  in  the  deed  of 
gift,  which  is  this,  that  if  the  husband  and  wife  die  with- 
out heir  of  their  bodies  begotten,  the  land  so  given  shall 
revert  to  the  giver  or  his  heir;  in  case  also  where  one 
giveth  land  to  another  and  the  heirs  of  his  body  issuing, 
it  seemed  very  hard  and  yet  seemeth  to  the  givers  and 
their  heirs,  that  their  will  heing  exj^ressed  in  the  gift  was 
not  heretofore  nor  yet  is  observed.  In  all  the  cases 
aforesaid,  after  issue  begotten  and  born  between  them  to 
whom  the  lands  were  given  under  such  condition,  hereto- 
fore such  feoffees  had  power  to  alien  the  land  so  given, 
and  to  disinherit  their  issue  of  the  land,  contrary  to  the 
minds  of  the  givers,  and  contrary  to  the  form  expressed 
in  the  gift.  And  further,  when  the  issue  of  such  feoffee 
is  failing,  the  land  so  given  ought  to  return  to  the  giver 
or  his  heir  by  form  of  gift  expressed  in  the  deed,  though 
the  issue,  if  any  were,  had  died ;  yet  by  the  deed  and  feoff- 
ment of  them,  to  whom  the  land  was  so  given  upon  condi- 
tion, the  donors  have  heretofore  been  barred  of  their  re- 
version of  the  same  tenements  which  was  directly  repug- 
nant to  the  form  of  the  gift.  Wherefore  our  lord  the 
king,  perceiving  how  necessary  and  expedient  it  should  be 
to  provide  remedy  in  the  aforesaid  cases,  hath  ordained 
that  the  will  of  the  giver,  according  to  the  form  in  the 
deed  manifestly  expressed,  shall  be  from  henceforth  ob- 
served, so  that  they  to  whom  the  land  was  given  under 
such  condition  shall  have  no  power  to  alien  the  land  so 
given,  but  that  it  shall  remain  unto  the  issue  of  them  to 
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whom  it  was  given  after  their  death,  or  shall  revert  nnto 
the  giver  or  his  heirs  if  issue  fail,  either  by  reason  that 
there  is  no  issue  at  all  or  if  any  issue  be  it  fail  by  death, 
the  heir  of  such  issue  failing.  .  .  .  And  if  a  fine 
be  levied  hereafter  upon  such  lands  it  shall  be  void  in 
law,"  etc. 

§  19.  Fines  forbidden  to  bar  entails.  The  determina- 
tion of  the  nobility  to  have  their  attempts  to  create  per- 
petuities respected,  and  not  defeated  by  the  courts  by 
the  subterfuge  of  giving  outrageous  and  distorted  con- 
struction to  deeds  drawn  for  that  purpose,  is  spoken  in 
this  statute  in  no  uncertain  language ;  and  the  judges  did 
not  at  this  time  have  the  courage  either  openly  to  balk  at 
giving  effect  to  the  will  of  Parliament  so  distinctly  de- 
clared or  to  find  other  means  of  evasion.  The  lords  who 
penned  the  statute  had  the  foresight  to  see  that  resort 
might  be  had  to  fines  to  bar  these  entails,  and  declared 
such  fines  void  for  this  purpose.  Tlie  fines  thus  referred 
to  were  fictitious  suits  which  had  been  brought  by  pro- 
posed buyers  from  the  earliest  times  against  proposed 
sellers,  alleging  that  the  defendant  had  agreed  to  sell  to 
the  plaintiff  the  land  in  question  and  had  failed  to  per- 
form his  contract.  The  defendant  would  appear  and  ad- 
mit the  claim,  whereupon  the  court  would  order  the  trans- 
fer made ;  and  in  this  way  the  parties  procured  a  perpet- 
ual memorial  of  the  transaction  in  the  records  of  the 
king's  treasury — records,  of  which  there  was  no  occasion 
to  fear  any  loss,  and  which  by  reason  of  their  character 
were  conclusive  and  admitted  neither  proof  nor  allega- 
tion to  the  contrary.    The  advantages  of  having  such  a 
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record  of  transfer,  sacred  against  dispute,  destruction,  or 
loss,  can  easily  be  appreciated  in  any  times ;  but  in  such 
turbulent  periods  of  war,  insurrection,  and  pillage,  be- 
fore the  days  of  public  offices  for  recording  land  titles, 
the  advantage  was  very  much  greater.  In  recent  times 
a  somewhat  similar  method  of  settling  titles  has  been 
revived  under  the  name  of  the  ''Torrens  System"  in  a 
number  of  states. 

§  20.  Effect  of  statute  de  donis.  Before  the  statute 
de  donis  was  enacted  it  had  been  settled  that  if  a  man 
made  a  transfer  of  land  with  warranty  to  the  purchaser 
and  his  heirs  for  the  seller  and  his  heirs,  the  heir  of  the 
seller  was  bound  to  make  good  the  warranty  to  the  full 
extent  of  the  property  descended  to  him;  and  immedi- 
ately after  the  statute  the  courts  held  that  if  the  donee 
of  an  estate  within  the  statute  (which  was  called  an  estate 
tail,) enfeoffed  it  to  another  with  warranty  for  the  feof- 
for and  his  heirs,  the  heir  of  the  body  of  the  tenant  in  tail 
making  the  grant  might  recover  the  land  from  the  feoffee 
or  his  heirs,  but  was  bound  by  his  ancestor's  warranty  to 
make  good  the  loss  to  the  feoffee  or  his  heirs  to  the  ex- 
tent of  all  the  assets  he  had  by  descent  other  than  estates 
tail.  This  proved  but  a  very  slight  relief  from  the  oper- 
ation of  the  statute;  and  it  was  noticed  during  the  next 
two  hundred  years  that  treasons  were  encouraged,  as  the 
tenants  knew  that  if  they  were  convicted  their  estates 
could  not  be  forfeited  from  their  families ;  creditors  were 
defrauded,  since  if  the  lands  might  be  sold  on  execution 
the  heir  might  thus  be  covinously  defrauded;  farmers 
were  ousted  of  their  farms  leased  from  tenants  in  tailj 
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and  children  became  disobedient  and  disrespectful  to 
their  parents,  knowing  that  they  could  in  no  wise  be  dis- 
appointed of  the  inheritance;  wherefore  these  estates 
were  justly  branded  as  the  common  grievance  of  the 
realm ;  and  by  degrees  more  and  more  land  came  to  be  so 
held  till  nearly  all  the  land  of  the  kingdom  was  entailed. 
Yet  the  nobility,  because  of  the  immunities  above  men- 
tioned, were  so  fond  of  the  statute  that  the  House  of 
Lords  resisted  every  effort  to  repeal  it. 

§  21.  Common  recoveries.  The  extent  of  the  evil  of 
entails  being  at  last  fully  appreciated,  and  all  hope  of 
relief  from  Parliament  being  abandoned,  a  means  of  de- 
frauding the  stubborn  statute  de  donis  was  at  last  dis- 
covered in  a  collusive  proceeding,  which  from  its  general 
use  later  to  defeat  entails  came  to  be  known  as  a  com- 
mon recovery ;  and  the  cue  to  this  proceeding  was  taken 
from  some  remarks  dropped  by  the  judges  in  Taltarum  's 
case  (8a)  to  the  effect  that  the  heir  in  tail  would 
be  so  barred;  and  the  suggestion  being  immediately 
acted  on,  the  judges  held  that  the  heir  in  tail  was  thereby 
barred;  and  since  that  time  estates  tail  have  been  de- 
stroyed in  that  way  whenever  the  tenant  in  possession 
has  desired  to  destroy  them.  The  substance  of  a  com- 
mon recovery  was  this :  Suppose  A  has  an  estate  in  tail 
to  himself  and  the  heirs  of  his  body,  which  he  desires  to 
convey  to  B  in  fee  simple  absolute,  and  which  A's  heir 
of  his  body  could  of  course  recover  of  B  or  anyone  else 
after  A's  death  if  A  should  make  a  direct  simple  convey- 
ance.   Now,  in  order  to  bar  A's  heir.  A  agrees  with  B 


(8a)     Y.  B.  12  Edw.  IV,  19   (1473). 
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that  B  shall  sue  A  for  the  land,  and  allege  that  the  land 
already  belongs  to  B  absolutely;  this  being  done,  A  ap- 
pears in  court  and  says  that  he  purchased  the  land  of  G 
(who  is  the  court  crier  or  some  other  irresponsible  fellow, 
and  not  at  all  the  one  from  whom  the  land  was  acquired), 
whom  he  prays  the  court  to  summon  to  defend  the  suit  in 
his  behalf;  C  being  summoned,  appears  and  asks  for  a 
few  minutes  to   confer  with  A,  with  a  view  to   com^ 
promise,  which  courts  always  favor;  this  being  granted, 
the  parties  retire,  and  presently  all  but  C  return  ready  to 
proceed;  from  C's  default  the  court  very  naturally  infers 
that  he  has  no  defense  to  offer,  and  therefore  judgment  is 
given  that  B  is  entitled  to  the  land  as  he  alleged;  and  a 
judgment  is  given  in  favor  of  A  against  C  for  the  value 
of  the  land.     The  courts  held  that  this  judgment  against 
A  was  binding  on    his    heirs,    and    tliat  the  judgment 
against  C  was  an  equivalent  to  the  heirs  for  the  land. 
This  proceeding,  invented  to   defeat  estates  tail,   soon 
came  to  be  one  of  the  common,  established,  and  unques- 
tionable methods  of  conveyance. 

§  22.  Conditions  and  limitations  in  restraint  of  alien- 
ation. Even  before  the  invention  of  common  recoveries 
efforts  were  made  to  restrain  alienations  in  fee,  or  in  tail 
with  warranty,  by  inserting  in  the  original  gift  a  provi- 
sion that  if  the  donee  should  attempt  to  alienate  the 
estate  so  that  it  should  not  descend  to  his  heirs,  his  estate 
should  thereupon  become  immediately  null  and  void,  and 
that  the  land  should  thereupon  revert  to  the  donor  or 
should  remain  over  to  another.  If  the  provision  were 
that  on  the  happening  of  the  event  the  land  should  revert 
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to  the  donor  the  provision  might  be  constnied  a  condi- 
tion, in  which  case  advantage  could  be  taken  of  it  by 
entry  by  the  donor  or  his  heirs  if  the  provision  should  be 
held  valid ;  but  if  the  estate  on  that  event  should  be  given 
over  to  another,  the  proviso  could  be  given  effect  if  at  all 
only  as  a  limitation,  for  none  but  the  donor  or  his  heirs 
can  take  advantage  of  breach  of  a  condition,  for  no  others 
can  make  the  necessary  entry  to  take  advantage  of  it. 
But  the  point  it  is  now  desired  to  consider  is  whether 
such  conditions  and  limitations  are  wholly  null  and  void 
on  grounds  of  i>ublic  policy,  because  they  directly  tend  to 
create  perpetuities,  or  indestructible  inalienable  estates, 
so  far  as  they  have  any  effect  at  all.  As  to  this  point 
there  does  not  seem  to  have  been  any  special  distinction 
taken  between  conditions  and  limitations. 

§  23.  Conditions  restraining  alienation  of  fees.  As  to 
conditions  in  absolute  restraint  of  alienation  of  estates  in 
fee  simple,  it  has  been  said  in  the  old  books  that  before 
the  statute  of  quia  emptores,  18  Edw.  I.  c.  1,  which  pre- 
vented the  creation  of  tenure  between  the  feoffor  and 
feoffee  on  transfer  in  fee  simple,  conditions  in  feoff- 
ments in  fee  providing  for  forfeiture  to  the  feoffor  upon 
any  attempt  by  the  feoffee  or  his  heirs  to  alienate  were 
valid,  because  of  the  possibility  of  reversion  to  the  feof- 
for, which  was  postponed  and  prejudiced  by  such  aliena- 
tions. As  the  doctrine  of  freedom  of  alienation  of  estates 
in  fee  as  an  inseparable  incident  to  such  estates  was 
established  only  a  short  time  before  the  statute  above 
mentioned,  the  statement  above  made  may  very  well  be 
true,  though  it  is  doul>tful  whether  the  courts  ever  passed 
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on  the  question.  However  this  may  be,  it  seems  pretty 
clear  that  such  conditions  were  never  sustained  after  the 
passage  of  that  statute ;  and  the  reason  assigned  on  the 
first  discussion  of  the  question  was  that  it  would  be  ab- 
surd that  one  who  has  no  possible  interest  in  the  property 
should  restrain  the  feoffee  of  the  power  to  alienate  which 
is  incident  to  his  ownership.  The  point  seems  to  have 
been  discussed  incidentally  in  argument  of  cases  on  other 
questions  as  early  as  1350  if  not  before,  and  as  late  as 
1498  one  of  the  counsel  in  the  case  before  the  court 
started  to  argue  that  such  a  condition  was  valid,  when 
he  was  stopped  by  the  chief  justice,  who  said  the  court 
would  not  listen  to  him  argue  this  vain  conceit,  which  was 
contrary  to  common  learning  and  all  the  ancient  prece- 
dents (9).  Since  that  time  we  hear  little  or  nothing  in 
favor  of  the  validity  of  such  absolute  conditions.  Condi- 
tions or  conveyances  in  fee  against  alienation  by  the 
grantee  during  minority,  or  to  a  particular  individual,  or 
the  like,  are  valid  to  this  day. 

§  24.  Same:  Estates  tail.  It  was  over  estates  tail 
that  the  principal  battle  was  fought  as  to  the  validity  of 
general  conditions  and  limitations  in  restraint  of  aliena- 
tion. Before  common  recoveries  were  invented  the  val- 
idity of  such  conditions  seems  to  have  been  upheld,  on  the 
ground  that  what  is  wrong  and  contrary  to  law,  as  such 
discontinuance  of  an  estate  tail  is,  may  be  made  a  condi- 
tion to  defeat  the  estate  of  the  person  doing  the  wrong 
and  all  claiming  under  him.  After  common  recoveries 
were  invented  and  recognized  by  law  as  proper  convey- 


(9)     Y.  B.  13  Hen.  VII,  23. 
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ances,  conditional  limitations  upon  an  attempt  to  bar 
estates  tail  by  common  recoveries  were  introduced,  and 
these  were  for  a  time  held  valid  in  the  early  part  of  the 
reign  of  Queen  Elizabeth ;  but  about  the  time  of  the  close 
of  her  reign  and  a  little  after  such  limitations  were  finally 
declared  void  (10).  In  one  of  his  prefaces  to  his  reports 
Lord  Coke  took  occasion  to  speak  of  this  incident  as  fol- 
lows: ''Then  have  I  published  in  Mary  Portington's 
case,  for  the  general  good  both  of  the  prince  and  country, 
the  honorable  funeral  of  fond  and  new  found  perpetui- 
ties— a  monstrous  brood  carved  out  of  mere  invention, 
and  never  known  to  the  ancient  sages  of  the  law;  I  say 
monstrous,  for  that  the  naturalist  saith,  quod  monstra 
generantur  propter  corruptionem  alicujas  principii;  and 
yet  I  say  honorable,  for  these  vermin  have  crept  into 
many  honorable  families.  At  whose  solemn  funeral  I 
was  present,  accompanied  the  dead  to  the  grave  of  obliv- 
ion, but  mourned  not,  for  that  the  commonwealth  re- 
joiced that  fettered  freeholds  and  inheritances  were  set 
at  liberty,  and  many  and  manifold  inconveniences  to  the 
head  and  all  members  of  the  commonwealth  thereby 
avoided." 

§  25.  Contingent  remainders  as  restraints  on  aliena- 
tion. At  the  old  common  law  no  inconvenience  was  felt 
by  reason  of  future  contingent  estates  as  a  clog  on  the 
free  alienation  of  the  absolute  fee  in  the  land  to  which 
they  pertained;  and  this  for  two  reasons,  each  sufficient 
in  itself  for  practical  purposes.  In  the  first  place,  a  re- 
mainder limited  to  the  child  of  an  unborn  person  was 


(10)     Mary  Portington's  Case,  10  Coke,  35b   (1614). 
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void,  because  it  was  limited  on  the  double  possibility  that 
there  would  be  such  a  person  born  (which  the  law  would 
expect)  and  that  such  person  when  born  would  live  to 
have  issue ;  and  this  last  possibility  was  regarded  as  so 
remote  and  uncertain  and  improbable  that  the  law  would 
not  admit  that  an  estate  limited  to  a  person  not  in  exist- 
ence, and  whose  ever  coming  into  existence  was  distant 
and  problematical,  could  be  valid.  This  principle  ren- 
dered remote  future  estates  impossible.  The  other  rea- 
son was  that  the  very  existence  and  continuance  of  the 
contingent  remainder  required  constantly  till  it  came  to 
possession  a  particular  prior  estate,  created  at  the  same 
time  with  the  remainder,  by  the  same  act  or  instrument, 
limited  to  begin  at  once  and  continue  till  the  remainder 
matured  to  an  estate  in  possession;  from  this  principle 
it  followed  as  a  necessary  consequence  that  the  remain- 
der was  continually  at  the  mercy  of  the  tenant  of  the 
particular  estate,  who  could  at  any  time  absolutely  de- 
feat and  destroy  the  remainder  forever  by  merely  de- 
stroying his  own  estate.  If  he  wished  to  sell  the  land  all 
he  need  do  was  to  make  a  conveyance  in  fee,  by  which 
means  he  destroyed  his  own  estate,  and  as  a  necessary 
consequence  the  remainder.  Thus  the  purchaser  ac- 
quired an  absolute  and  undefeasible  fee.  See  the  article 
on  Title  to  Real  Estate,  §§  37-39,  elsewhere  in  this  volume. 
§  26.  Indestructible  future  estates.  During  the  reign 
of  Queen  Elizabeth  it  was  established  that  as  a  result  of 
the  statute  of  uses,  27  Henry  VIII,  c.  10,  and  the  statute 
of  wills,  32  Henry  VIII,  c.  1,  future  estates  could  be  cre- 
ated by  will  or  by  way  of  use  without  any  particular 
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estate  to  support  them  or  even  to  take  effect  in  defeas- 
ance of  any  estate  before  limited ;  and  finally  it  was  estab- 
lished in  the  case  of  Pells  v.  Brown  (11)  that  these  future 
estates  could  not  be  abated,  discontinued,  or  barred,  by 
common  recoveiy  or  otherwise.  These  points  being  es- 
tablished, it  was  manifest  that  a  way  had  been  opened  to 
the  creation  of  an  insuperable  clog  upon  alienation  of  es- 
tates in  fee,  almost  before  the  echo  of  Lord  Coke's  re- 
joicing at  the  unfettering  of  freeholds  by  Mary  Porting- 
ton's  case  (1614)  had  ceased  to  ring  in  the  ears  of  the 
people.  Unless  some  limit  were  set  to  the  time  when 
these  future  contingent  estates  might  arise  they  might  be 
limited  to  begin  in  a  hundred  or  a  thousand  years  from 
the  making  of  the  conveyance,  or  at  the  end  of  many  gen- 
erations, or  on  some  uncertain  future  event;  wherefore 
no  one  would  venture  to  buy  land  limited  subject  to  such 
estates,  nor  if  he  should  could  he  be  certain  how  long  he 
would  be  permitted  to  enjoy  it.  See  the  article  on  Title 
to  Real  Estate,  §§41-43,  elsewhere  in  this  volume. 

§  27.  Rule  against  perpetuities..  The  first  great  case 
which  tended  to  set  a  limit  to  this  time  on  the  modern 
basis,  was  the  Duke  of  Norfolk's  case  (12),  in  which  the 
House  of  Lords  of  England  in  1682  affirmed  the  opinion 
of  Lord  Chancellor  Nottingham  that  such  future  estates 
should  be  sustained  if  they  involved  no  more  inconveni- 
ence than  such  estates  as  had  been  allowed  by  the  com- 
mon law;  such  as  gifts  to  infants,  who  in  the  nature  of 
things  could  not  alienate  till  they  became  of  age;  or  to  in- 


(11)  Cro.  Jac,  590   (1620). 

(12)  3  Chancery  Cases,  1. 


36  HISTORY  OF  REAL  PROPERTY  LAW 

sane  persons,  who  could  not  alienate  during  insanity, 
which  might  last  as  long  as  they  lived,  or  in  strict  family 
settlement  to  persons  in  trust  for  the  issue  of  a  mar- 
riage now  to  be  celebrated,  which  estate  might  remain 
tied  up  during  the  lives  of  the  parties  to  the  marriage  and 
the  subsequent   minority   of   their    children,    and  these 
might  be  born  just  before  the  death  of  their  parents. 
The  logic  of  this  decision  was  worked  out  and  applied  in 
the  decisions  during  the  next  hundred  years,  as  the  basis 
of  determining  in  each  case  whether  the  limitation  was 
too  remote;  and  the  principle  thus  established  has  been 
stated  in  the  form  of  a  rule,  which  has  come  to  be  known 
as  the  rule  against  perpetuities,  which,  with  more  pro- 
priety, might  be  called  the  rule  against  remoteness.    It 
may  be  stated  in  some  such  form  as  this :     Every  future 
contingent  estate  limited  to  arise  on  an  event  that  might 
possibly  happen  later  than  twenty-one  years   and  the 
period  of  gestation  after  the  death  of  persons  living  at 
the  creation  of  the  estate  is  void  the  day  it  is  created.    A 
gift  to  A  and  his  heirs  for  ever  would  not  violate  this 
rule,  for  it  would  take  effect  at  once  and  last  forever.    It 
is  not  the  duration  of  the  estate  but  the  commencement  of 
it  which  may  violate  the  rule.    A  gift  to  A  and  his  heirs, 
but  if  he  should  die  leaving  no  children  surviving  him,  or 
in  case  any  of  them  should  survive  him  and  they  should 
die  without  issue  surviving  them  before  they  should  be 
twenty-one  years  old,  then  the  land  is  given  to  B  and  his 
heirs  forever,  would  not  violate  this  rule.    A's  estate  is 
a  present  and  not  a  future  estate ;  and  so  there  is  no  room 
for  application  of  the  rule  to  that.    B  's  estate  is  not  lim- 
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ited  in  violation  of  the  rule ;  for  if  lie  ever  gets  the  land  at 
all  it  will  be  not  later  than  the  lifetime  of  A  plus  twenty- 
one  years  and  the  period  of  gestation.  But  a  gift  to  such 
of  the  children  of  A  as  should  live  to  the  age  of  twenty- 
five  years  would  be  absolutely  void  the  day  it  was  made, 
except  as  to  such  children  of  A  as  were  then  twenty-five 
years  old ;  for  if  he  then  had  a  son  of  the  age  of  twenty- 
four  years  and  other  younger  children  and  none  older,  it 
is  clear  that  all  these  might  die  before  becoming  twenty- 
five  years  old,  and  a  posthumous  child  might  be  born  to  A 
who  might  live  to  the  age  of  twenty-five  years ;  in  which 
case,  if  allowed  to  take  effect,  this  estate  would  arise 
more  than  the  life-time  of  A  plus  twenty-one  years  and 
nine  months  after  the  making  of  the  conveyance.  In  wills 
the  time  is  reckoned  from  the  death  of  the  testator.  By 
statute  in  some  states  the  number  of  lives  on  which  the 
estate  may  be  contingent  is  limited  to  two  or  three. 

SECTION  3.    Rise  of  Estates  Less  than  Freehold. 

§  28.  Fundamental  distinction  between  freeholds  and 
lesser  estates.  It  is  very  hard  for  the  modern  man  un- 
accustomed to  the  feudal  tenures,  society,  and  notions  of 
property  to  get  a  true  idea  of  what  the  freehold  of  the 
early  common  law  was.  The  idea  involved  both  the  in- 
terest of  the  person  in  the  land  and  his  social  condition. 
This  is  indicated  by  Britton's  definition  (1292-1300)  of  a 
freehold  as  the  '* possession  of  the  soil  by  a  free  man'* 
(13).  A  villein  could  not  have  a  freehold;  delivery  of 
seizin  of  the  land  to  him  as  of  freehold  by  his  lord 
amounted  to  an  implied  emancipation,  and  made  a  free 


(13)     Brltton,  c.  32. 
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man  of  liim.  When  in  the  course  of  centuries  the  hold- 
ings of  the  villeins  acquired  many  of  the  properties  of 
estates  in  fee,  and  came  to  be  known  as  copyhold  estates, 
simple  estates  of  inheritance  in  copyhold  lands  were 
likened  to  a  fee  simple  by  describing  them  as  estates  as 
of  fee.  But  originally  a  freehold  was  the  possession  of 
the  soil  by  a  free  man  holding  for  at  least  the  life  of 
himself  or  some  other  person.  In  reading  this  definition 
we  must  not  fail  to  observe  also  that  it  was  the  posses- 
sion of  the  soil  that  constituted  a  freehold.  This  posses- 
sion could  be  acquired  and  passed  only  by  the  formal  cere- 
mony of  livery  of  seizin,  or  its  equivalent — a  proceeding 
in  a  court  instituted  to  pass  or  settle  the  right.  A  free- 
hold was  an  interest  in  the  very  soil  of  the  earth.  It  is 
this  aspect  of  the  subject  which  is  to  be  emphasized  to  dis- 
tinguish the  freehold  from  the  tenancy  for  years,  at  the 
will  of  the  owner,  or  by  his  mere  suffrance.  The  free- 
holder had  an  interest  in  the  land  itself,  the  tenant  for 
years  had  nothing  but  a  contract  or  understanding  with 
the  owner  of  that  land,  by  which  he  was  to  be  allowed  to 
occupy  it  for  a  stated  time.  He  had  no  interest  in  the 
land,  only  a  contract  right  with  the  owner,  even  though  his 
contract  was  for  100  years.  If  that  contract  was  broken 
by  the  other  party  his  only  remedy  was  a  suit  on  the  con- 
tract for  damages ;  he  had  no  way  of  recovering  the  land 
itself.  If  his  contract  was  not  in  writing  under  seal  he 
had  no  remedy  at  all  originally;  for  the  action  of  assump- 
sit, the  remedy  for  breach  of  a  simple  parol  contract,  is 
of  comparatively  modern  origin. 
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§  29.  Growth  of  the  termor's  remedies.  The  action 
of  covenant,  the  action  i>eculiarly  appropriate  at  common 
law  for  breach  of  sealed  contracts,  seems  to  have  been 
invented  to  enforce  leases.  In  other  cases  of  action  of 
covenant  damages  only  were  recoverable;  but  in  actions 
on  leases  under  seal  in  which  the  lessor  had  ousted  the 
lessee  during  the  term  the  courts  came  very  early  to 
award  the  termor  recovery  of  his  term  as  well  as  dam- 
ages ;  which  in  this  particular  instance  gave  him  the  ad- 
vantages of  one  having  an  interest  in  the  land  itself. 
This  remedy  was  available  only  between  the  original  par- 
ties, since  others  are  not  bound  by  their  contracts ;  there- 
fore, if  the  lessor  sold  the  land,  the  lessee  had  no  remedy 
against  the  purchaser,  except  by  action  against  the  lessor 
for  breach  of  his  covenant,  and  restitution  from  the  pur- 
chaser could  not  be  awarded.  If  the  lessor  sold  and  died, 
the  lessee  might  sue  the  lessor's  heir  and  recover  dam- 
ages to  the  extent  of  any  land  descended  to  him.  If 
strangers  ousted  him  without  the  lessor's  consent,  the 
lessor  might  recover  the  land  of  them  by  assize  of  novel 
disseizin  and  so  make  restitution,  if  he  would,  to  the 
lessee ;  but  this  action  did  not  lie  in  favor  of  the  lessee 
himself,  for  his  possession  was  not  a  seizin  sufficient  to 
sustain  it. 

To  remedy  this  defect  the  action  of  quare  ejecit  infra 
terminum  was  provided  about  1225.  The  following  is 
the  form  of  this  writ  as  given  by  Bracton,  writing  about 
1260  (14) :  ''The  King  to  the  sheriff  (of  such  a  county) : 
Greeting:  If  A  gives  proper  security,  summon  B  to  show 


(14)     Bracton,  Book  4,  c.  36,  fo.  220. 
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cause  why  he  ejects  and  keeps  out  A  from  so  much  land 
in  such  a  township,  which  C  demised  to  A  for  a  term 
which  is  not  yet  expired,  and  within  the  said  term  said  C 
sold  the  said  land  to  B,  by  reason  of  which  sale  said  B 
afterwards  ejected  A  from  the  said  land  as  he  saith,'*  etc. 
It  will  be  observed  that  this  action  failed  to  give  a  com- 
plete remedy ;  it  is  by  its  form  confined  to  actions  against 
the  lessor's  grantees.  Against  the  general  ejector,  the 
lessee  was  still  without  remedy.  Where  it  was  appro- 
priate the  remedy  was  complete,  for  the  termor  recovered 
not  damages  only  but  the  restitution  of  his  term  also. 
This  was  another  step  in  the  direction  of  making  the 
termor  a  qualified  owner  of  the  land,  at  least  interested  in 
it.  However,  this  action  was  available  against  the  lessor 
as  well  as  against  his  assignee ;  and  we  have  not  yet  men- 
tioned the  one  fact  which  marked  the  greatest  effect  pro- 
duced by  the  introduction  of  this  new  form  of  action.  It 
is  this :  Whereas  before  there  was  no  remedy  against  any- 
one, not  even  the  lessor,  unless  there  was  a  contract  in 
writing,  there  is  nothing  about  this  writ  which  required 
that  the  lease  should  be  in  writing.  It  may  be  that  ac- 
tions on  oral  leases  or  written  leases  not  sealed  were 
rare,  but  the  fact  that  the  remedy  now  existed  against  the 
lessor  and  his  grantee  to  recover  both  lease  and  damages 
in  every  case  of  ejectment  by  them  of  a  termor  having 
any  valid  lease,  not  necessarily  under  seal,  is  very  im- 
portant as  to  the  scope  of  the  remedy,  and  the  nature  of 
estate  in  the  land  created  by  a  lease  for  a  term ;  for  the 
nature  of  the  right  in  any  case  can  properly  be  measured 
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only  by  the  remedy — the  remedy  is  the  essence  of  the 
right. 

§  30.  Same  (continued) .  As  against  the  mere  stran- 
ger who  ejected  him  the  termor  was  still  without  rem- 
edy ;  and  the  first  remedy  we  find  against  him  was  in  the 
year  1371,  when  the  new  writ  of  ejectione  firmae  (eject- 
ment from  the  farm)  was  sustained;  which  was  in  the 
nature  of  a  writ  of  trespass.  By  this  writ  the  termor 
could  recover  damages  from  the  stranger  for  being 
ousted  of  his  term;  but  he  still  had  no  recovery  of  his 
term  itself,  which  was  the  really  valuable  thing,  because 
he  had  no  freehold.  Therefore  termors  so  ejected  went 
to  the  chancellor  for  redress.  At  this  time  the  court  of 
chancery  was  very  aggressive  in  extending  its  jurisdic- 
tion, and  quickly  took  this  opportunity  to  grant  against 
the  lessor  and  his  privies  a  specific  performance  of  the 
covenant  and  damages  also,  and  against  strangers  they 
granted  to  the  termor  a  jDerpetual  injunction  that  they 
should  not  disturb  his  possession.  The  law  courts  were 
at  this  time  very  jealous  of  the  growing  jurisdiction  of 
the  chancellor;  and  therefore,  in  order  not  to  lose  their 
jurisdiction  in  this  class  of  cases,  they  took  occasion 
about  1450  to  1500  to  give  the  ejected  termor  judgiuent 
for  restitution  of  his  term  from  the  stranger  against 
whom  he  had  brought  this  action  of  trespass  in  the  form 
of  ejectione  firmae,  as  well  as  damages  for  the  trespass ; 
and  this  restitution  was  awarded  without  any  warrant 
for  it  in  the  writ  nor  demand  for  it  in  the  declaration. 
We  have  now  arrived  at  a  poi»t  where  the  status  of  the 
termor  as  owner  of  an  interest  in  the  land  is  almost  com- 
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pletely  reversed  from  what  it  was  three  hundred  years 
before.  Instead  of  having  only  a  contract  with  the 
owner  of  the  land,  on  which  his  only  remedy  is  an  action 
against  him  for  damages,  he  has  become  an  owner  of 
land,  able  to  try  the  title  and  ultimate  right  even  with  a 
mere  stranger  to  his  contract  of  lease,  and  this,  too,  in  a 
much  speedier  and  simpler  manner  than  could  be  done  by 
the  freeholder  himself  with  his  dilatory  and  technical 
writs  of  right.  This  new  advantage  of  the  termor  was 
quickly  recognized  by  land  owners  who  had  questions  of 
title  to  try,  and  it  soon  became  the  custom  for  them  to 
make  leases  in  such  cases  for  the  mere  purpose  of  getting 
the  advantage  of  trying  the  title  in  ejectment. 

§  31.  Same  (concluded).  And  yet  the  position  of  the 
termor  was  not  absolutely  secure.  By  the  lessor  procur- 
ing himself  to  be  sued  for  the  land  by  another  claiming 
the  right,  and  suffering  judgment  to  be  rendered  against 
him,  which  is  a  common  recovery,  it  was  held  that  the 
termor  was  bound  by  the  judgment  against  his  lessor  in 
a  suit  to  which  he  was  not  a  party,  of  which  he  had  no 
notice,  and  in  which  he  had  no  standing  to  make  any  de- 
fense,* because  it  was  assumed  that  the  owner  of  the  fee 
had  a  greater  interest  in  defending  the  title  than  the 
termor  and  represented  him  in  interest  and  privity.  It 
was  not  till  the  statute  of  21  Heniy  VIII  (1529),  c.  15, 
that  the  position  of  the  termor  as  a  land  owner  was  made 
absolutely  secure.  This  enacted  that,  notwithstanding 
such  recoveries,  the  termors  should  hold  and  enjoy  their 
terms  and  leases  against  all  such  recoverees,  their  heirs 
and  assigns,  as  if  no  such  recovery  had  been  suffered; 
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and  if  dispossessed  might  recover  the  mean  profits  by 
avowerj^  or  action  of  debt  in  like  manner  as  their  lessors 
might  have  done  had  they  not  been  parties  to  the  re- 
covery. Thus  the  estate  of  the  tenant  for  years  became 
a  complete  estate,  but  to  this  day  leaseholds  are  treated 
as  personalty  which  go  to  the  administrator,  like  notes  or 
promises  to  pay,  and  do  not  descend  to  the  heir  with  the 
lands. 

§  32.  Rise  of  estates  at  will  and  from  year  to  year. 
Judge  Littleton,  writing  in  his  Tenures  about  1460-80, 
said  that  a  ''tenant  at  will  is  where  lands  or  tenements 
are  let  by  one  man  to  another,  to  have  and  to  hold  to  him 
at  the  will  of  the  lessor,  by  force  of  which  lease  the  lessee 
is  in  possession.  In  this  case  the  lessee  is  called  tenant 
at  will,  because  he  hath  no  certain  nor  sure  estate,  for 
the  lessor  may  put  him  out  at  what  time  it  pleaseth  him" 
(15).  The  author  then  proceeds  to  say  that  the  holding 
at  will  may  arise  by  the  tenant  entering  under  an  agree- 
ment for  transfer  of  the  freehold  which  is  void  for  want 
of  recovery,  or  the  like.  He  also  adds  that  if  turned  out 
suddenly  the  tenant  at  will  may  return  to  remove  his 
goods  or  to  cultivate  and  harvest  crops  planted  before  the 
holding  at  will  was  determined.  The  law  in  this  respect 
remained  with  little  change  until  about  one  hundred  and 
fifty  years  ago.  In  the  year  1701  it  was  declared  by  the 
chief  justice  of  the  court  of  King's  bench  that  the  tenancy 
at  will  might  be  determined  at  any  time  by  either  party, 
subject  to  the  liability  to  lose  the  rent  for  the  quarter 
commenced  if  terminated  by  the  landlord,  and  to  pay  the 

(15)     Lit..  §  08. 
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rent  for  the  whole  quarter  then  running  if  the  estate  was 
terminated  by  the  tenant  (16).  But  in  the  year  1769  it 
was  decided  by  the  same  court  that  an  action  of  eject- 
ment by  the  lord  against  the  tenant  at  will  was  not  main- 
tainable because  the  tenant  at  will  bad  not  been  given 
the  necessary  notice  to  quit  six  months  before  the  action 
was  commenced  (17).  And  in  the  year  1786  it  was  an- 
nounced by  the  same  court  that  the  law  is  averse  to  ten- 
ancies at  will,  and  will  seize  any  circumstance  such  as 
agreement  for  the  payment  of  rent  periodically  to  declare 
the  estate  to  be  one  from  year  to  year  rather  than  at 
will;  and  that  in  this  case  the  six  months'  notice  to  quit 
must  be  given  at  least  six  months  before  the  termination 
of  the  rent  period,  and  that  the  estate  cannot  be  termi- 
nated till  the  end  of  a  rent  period  at  which  the  landlord 
has  signified  his  intention  by  notice  to  terminate  it  (18). 
The  matter  is  now  further  regulated  by  statute  in 
all  the  states. 

Section  4.  Changes  in  the  Law  of  Transfer  of  Title. 
§  33.  Ancient  transfer  by  livery.  No  branch  of  the 
law  of  real  property  has  suffered  more  changes,  and 
stands  today  at  greater  variance  with  its  original  posi- 
tion than  the  law  of  transfers.  In  every  country  where 
law  prevails  it  is  and  always  has  been  necessary  to  have 
some  fixed  formality  in  the  transfers  of  land  from  one  to 
another,  in  order  to  secure  that  certainty  of  grantor, 
grantee,  estate,  and  thing  granted,  which  are  essential 


(16)  Layton  v.  Field,  3  Salk.,  222. 

(17)  Parker  d.  Walker  v.  Constable,  3  Wilson,  25. 

(18)  Right  d.  Flower  v.  Darby,  1  Term,  159. 
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to  secure  the  title  from  future  doubt  and  dispute,  and 
which  will  guarantee  that  notoriety  essential  to  en- 
able the  public  in  general  to  know  to  whom  to  look 
concerning  the  dealings  with  that  laud.  Were  our 
space  not  restricted  it  would  be  interesting  to  note  how 
such  things  have  been  regulated  in  other  systems  of  law ; 
how  *'in  former  time  in  Israel,  concerning  redeeming 
and  concerning  changing,  for  to  confirm  all  things,  a 
man  plucked  off  his  shoe  and  gave  it  to  his  neighbor, 
and  this  was  a  testimony  in  Israel"  (19) ;  and  how  such 
things  were  done  by  the  law  of  the  Greeks  and  Romans. 
But  let  us  look  at  the  law  of  England. 

The  only  method  of  transfer  originally  valid  by  the 
feudal  law,  under  wliich  England  was  governed  for  cen- 
turies, was  by  actual  corporeal  livery  of  seizin  of  the 
land,  which  was  accomplished  in  some  such  manner  as 
this :  Tlie  feoffor,  lessor,  or  his  attorney,  together  with 
the  feoffee,  lessee,  or  his  attorney  (for  this  may  as  ef- 
fectually be  done  by  deputy  or  attorney  as  by  the  prin- 
cipals themselves  in  i>erson),  come  to  the  land  or  to  the 
house;  and  there,  in  the  presence  of  witnesses,  declare 
the  contents  of  the  feoffment  or  lease,  on  which  the  liv- 
ery is  to  be  made.  Originally  these  witnesses  were  the 
vassals  of  the  same  lord  or  the  tenants  of  the  same 
barony;  and  the  invention  of  charters  to  perpetuate 
the  more  effectually  the  memory  of  the  transaction  was 
no  doubt  due  to  the  experience  that  the  witnesses  soon 
died  or  at  least  forgot  the  details  of  the  transaction. 
The  transfer  was  quite  as  valid  without  any  writing  at 

(I'J)     Ruth,  c.  4,  V.  7. 
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all.  The  parties  and  witnesses  being  present,  the  feoffer 
picked  up  a  clod  of  the  ground,  or  a  twig  of  a  bush,  or 
if  it  be  of  land  containing  a  dwelling  house  he  took  the 
hasp  or  latch  of  the  front  door  into  his  hand,  and  turn- 
ing to  the  feoffee,  donee,  or  lessee,  said:  *'I  now  deliver 
these  to  you  in  the  name  of  seizin  of  all  the  lands  and 
tenements  contained  in  this  deed. '  *  While  the  livery  was 
being  made  the  land  should  not  be  in  the  possession  of 
any  other,  but  all  the  tenants  should  go  out  of  the  house 
and  off  of  the  land,  so  that  the  possession  might  be  fully 
and  perfectly  delivered.  The  ceremony  of  livery  being 
completed  the  purchaser  would  open  the  door  and  go  in 
and  shut  the  door  again,  to  make  sure  that  he  had  se- 
cure possession;  then  he  might  open  it  and  let  in  the 
others  as  his  guests.  If  the  land  lay  in  several  parcels  in 
the  same  county,  one  livery  at  the  capital  mansion-house 
was  sufficient  for  all  the  land  in  that  county;  but  if  the 
land  to  be  conveyed  lay  in  several  counties  there  must 
be  a  livery  made  in  each  county;  for  every  jury  to  try 
titles  must  be  summoned  of  the  freeholders  of  that 
county,  and  the  jury  could  not  inquire  what  was  done  in 
another  county.  If  the  land  was  out  in  lease  at  the  time 
of  the  transfer,  the  title  of  the  feoffee  was  not  complete 
till  it  was  approved  by  the  tenants  accepting  them  as 
their  new  lord,  which  might  be  by  paying  him  the  rent, 
doing  fealty  to  him,  or  the  like.  Moreover,  there  must 
have  been  a  livery  for  each  tenant  of  a  part  at  least  of 
the  land  he  held.  What  has  been  mentioned  above  is 
livery  in  deed  and  fact,  but  there  was  also  what  was 
known  as  livery  in  law,  which  was  by  the  parties  going 
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in  person  (for  this  could  not  be  done  by  attorney)  in 
sight  of  the  land,  and  the  feoffor  saying  to  the  feoffee: 
**I  give  you  yonder  land;  enter  and  take  possession.** 
In  this  case  the  feoffee's  title  was  not  complete  till  he 
had  taken  actual  possession. 

This  method  of  transfer  was  tolerable  for  a  simple 
transfer  among  unlettered  people ;  but  it  was  wholly  un- 
suited  to  the  transfer  of  lands  subject  to  complicated 
conditions,  covenants,  trust,  and  the  like;  wherefore  re- 
sort was  necessarily  had  at  an  early  day  to  deeds  and 
charters  to  accompany  the  transaction  and  define  the 
estates. 

§  34.  Early  transfers  without  livery.  In  seeking  for 
the  origin  of  the  idea  that  title  could  be  transferred  with- 
out livery,  we  are  taken  back  to  a  time  when  nothing 
can  be  asserted  with  assurance.  The  first  instances  we 
find  of  this  sort  are  the  eases  of  devises  among  the  Sax- 
ons. Some  historians  have  asserted  that  lands  were  not 
devisable  among  the  Saxons,  except  by  virtue  of  a  priv- 
ilege esj^ecially  granted  with  the  original  donation  by 
the  king  or  lord  paramount,  being  what  were  known 
as  **boclands'*  (book  lands)  as  distinguished  from  lands 
not  held  by  special  charters.  However  this  may  be,  it 
is  fairly  certain  that  these  were  the  first  transfers  with- 
out livery;  and  whether  the  devise  was  given  effect 
merely  by  virtue  of  the  devise,  or  derived  its  operation 
from  the  original  charter,  wo  are  brought  to  the  same 
result — a  transfer  of  an  estate  by  reason  of  a  mere 
declaration  of  the  owner  that  it  was  his  wish  that  at 
some  future  time  unascertained,  upon  the  happening  of 
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an  event  specified  (liis  own  death,  the  death  of  his  gran- 
tee testate,  a  livery  to  be  made  by  his  executor,  or  the 
like),  the  title  to  the  land  should  then  pass  from  the 
then  owner  to  some  other  person,  without  any  livery  or 
other  contemporaneous  act  to  witness,  publish,  and  prove 
the  transfer.  Though  probably  the  common  notion  is 
that  such  transfers  were  first  introduced  through  adopt- 
ing the  doctrines  of  the  courts  of  chancery  into  the  law 
courts  by  virtue  of  the  statute  of  uses,  27  Henry  VIII, 
c.  10,  the  fact  is  that  transfers  without  livery  were  ad- 
mitted by  the  law  courts  to  be  good  in  the  cases  above 
mentioned  long  before  the  recognition  of  uses  by  the 
law  courts,  and  even  before  they  had  acquired  any  sys- 
tem and  established  rules  even  in  the  chancery.  But 
while  the  judges  recognized  that  the  validity  of  such 
transfers  had  become  established  beyond  question,  they 
marveled  at  their  being  allowed  in  violation  of  the  prin- 
ciples and  reason  of  the  common  law.  An  idea  of  how 
such  transactions  were  regarded  by  the  law  courts  is 
conveyed  by  a  remark  of  Chief  Justice  Babing-ton  of  the 
court  of  common  pleas  in  1431,  as  follows :  ' '  The  nature 
of  a  devise  where  lands  are  devisable  is  that  one  may 
devise  that  the  land  shall  be  sold  by  his  executors ;  and 
this  is  good,  as  has  been  said,  and  is  mai-\"elous  law  in 
reason;  but  this  is  the  nature  of  a  devise,  and  devises 
have  been  used  at  all  times  in  this  form ;  and  so  one  may 
have  a  lawful  freehold  from  another  who  has  nothing, 
just  as  one  may  have  fire  from  flint  and  yet  there  is 
no  fire  in  the  flint;  and  this  is  to  perform  the  last  will 
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of  the  devisor"  (20).  Wliile  these  instances  of  purely 
legal  estates  transferred  without  any  livery  at  the  time 
of  creation  of  the  state  furnished  ample  precedent  for 
the  extension  of  the  principle  of  transfer  in  the  future 
by  mere  declaration  of  the  owner  that  such  is  his  wish, 
it  remained  for  the  statute  of  uses,  27  Henry  VIII,  a 
10,  enacted  in  the  year  1535,  to  extend  this  principle  by 
transplanting  it  into  the  law  with  the  whole  code  of  rules 
worked  out  by  the  court  of  chancery  in  developing  the 
doctrines  of  uses,  the  fundamental  maxim  of  which  was 
that  the  use  follows  the  consideration  except  as  executed 
with  transmutation  of  possession  on  a  different  inten- 
tion. We  must  therefore  now  go  back  to  trace  the  de- 
velopment of  the  doctrine  of  uses  and  their  establishment 
as  legal  estates. 

§  35.  Origin  ajid  development  of  the  doctrine  of  uses. 
"We  are  told  that  the  Franciscan  friars  had  lands  con- 
veyed to  others  to  hold  to  their  use  as  early  as  the  reign 
of  King  John  (1199-1216),  because  the  rules  of  their 
order  did  not  permit  them  to  own  property ;  but  the  gen- 
eral introduction  of  the  practice  is  credited  to  a  later 
period,  when  the  statute  de  religiosis,  7  Edw.  I  (1279) 
declared  that  any  term  for  years,  or  other  title  to  land 
whatsoever,  conveyed  to  any  bishop  or  other  religious 
person,  should  be  at  once  forfeited  to  the  lord  of  the 
fee,  or  on  his  default  to  the  king;  conveyances  to  the 
religious  houses  having  been  declared  forfeited  by  the 
provisions  of  the   Great  Charter  of  Heniy  III,  c.  43 


(20)     Farlngton  v.  Darral,  Y.  B.  9,  Henry  VI.  23b. 
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(1217).  To  evade  these  statutes  the  clergy  resorted 
to  taking  conveyances  to  their  use.  Such  conveyances 
were  not  within  the  letter  of  the  statutes  and  so  not  sub- 
ject to  forfeiture.  The  trust  reposed  in  the  feoffee  was 
purely  at  his  mercy  at  first,  as  there  was  no  recognition 
of  it  by  the  law  courts,  and  the  court  of  chancery  had  not 
yet  developed.  Such  conveyances  were  also  made  by 
dishonest  debtors  to  defraud  their  creditors,  and  for 
many  legitimate  purposes.  Later,  when  the  chancellor 
began  to  take  upon  himself  the  jurisdiction  to  give  relief 
in  all  cases  in  which  there  was  no  remedy  in  the  law 
courts,  resort  was  made  to  him  for  relief  against  such 
feoffees  if  they  refused  to  devote  the  property  to  the 
uses  declared  in  the  conveyance  to  them;  and  he  com- 
pelled the  feoffees  to  obey  the  use.  Before  this  time 
the  only  protection  the  feoffor  or  other  person  entitled 
to  the  benefits  (called  cestuy  que  use)  had  was  the  honor 
of  the  feoffee,  or  such  advantage  as  he  might  acquire  by 
making  the  conveyance  to  a  number  of  persons  jointly 
instead  of  to  one.  When  it  became  known  that  the  chan- 
cellor would  enforce  observance  of  the  use  such  con- 
veyances became  very  common  for  many  purposes,  such 
as  to  provide  for  disposition  of  the  estate  after  the 
death  of  the  beneficiaiy  (who  could  not  devise  the  land 
by  the  common  law,  but  could  convey  the  land  to  be  held 
to  such  uses  as  he  might  appoint  and  then  by  will  ap- 
point the  uses) ;  or  to  provide  for  the  issue  of  a  mar- 
riage to  be  presently  solemnized.  During  the  wars  in  the 
reigns  of  Henry  VI  and  Edward  IV,  known  in  history 
as  the  Wars  of  the  Roses,  from  the  emblems  on  the 
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armor  of  the  leaders,  no  man  could  tell  when  his  property- 
would  be  declared  forfeited  for  treason,  no  matter  on 
which  side  he  aligned  himself,  for  each  side  was  alter- 
nately victorious;  so,  to  provide  against  this  nearly  all 
the  land  in  the  kingdom  was  conveyed  to  a  number  of 
persons  to  be  held  for  the  use  of  the  real  owner.  If  the 
owner  of  the  use  was  declared  a  traitor  and  executed,  the 
land  was  not  forfeited,  since  it  belonged  to  the  feoffees, 
who  would  hold  to  the  use  of  his  heirs.  If  one  of  the 
feoffees  was  declared  a  traitor,  the  land  was  held  by  the 
others  by  survivorship  still  subject  to  the  appointed 
uses. 

§  36.  Various  incidents  of  the  doctrines  of  uses.  Orig- 
inally uses  were  enforcible  only  against  the  feoffees  them- 
selves, but  in  the  reign  of  Edward  IV  the  chancellor  be- 
gan enforcing  the  trust  against  the  heirs  of  the  feoffees 
and  such  of  their  alienees  as  took  with  notice  of  the  use, 
or  without  payment  of  value.  The  king  from  his  sover- 
eignty, and  corporations  from  lack  of  conscience  and  body 
to  be  taken  in  execution,  could  not  be  held  to  obey  the 
use.  The  lord  taking  by  escheat  from  the  feoffee,  the 
husband  or  wife  taking  by  curtesy  or  dower  from  the 
feoffee,  were  not  bound  by  the  use.  The  widow  of  the 
cestuy  que  use  took  no  dower  of  the  use,  the  husband 
no  curtesy;  it  was  free  from  feudal  burdens,  being  held 
of  nobody;  if  the  cestuy  que  use  was  attainted  his  heirs 
took  the  use,  or  if  he  had  none  the  feoffee  held  the  land 
discharged  of  the  use,  and  there  was  no  escheat;  his 
creditors  could  not  reach  his  interest  to  satisfy  his  debts; 
the  feoffees  might  deprive  him  of  the  use  by  sale  to  an 


52  HISTORY  OF  REAL  PROPERTY  LAW 

innocent  purchaser  or  by  excluding  him  until  he  should 
be  compelled  to  sue  in  chancery;  and  in  like  manner 
might  refuse  to  make  a  transfer  till  the  proposed  pur- 
chaser should  be  gone,  unless  a  suit  in  chancery  to  compel 
the  transfer  could  sooner  be  perfected. 

To  remedy  these  evils,  numerous  statutes  were  enacted ; 
it  was  enacted  that  the  creditors  of  the  cestuy  que  use 
might  take  the  land  on  execution  (21) ;  the  lord  was  given 
wardship  and  the  feudal  perquisites  in  general  (22) ;  his 
conveyance  without  the  concurrence  of  his  feoffees  was 
made  good  and  effectual  (23) ;  lands  held  by  anyone  to 
the  use  of  another  were  declared  the  absolute  property 
of  the  cestuy  que  use  upon  the  trustee  becoming  king 
(24).  But  these  statutes  did  not  suffice  to  remove  the 
evils.  The  feoffees  to  use  could  still  sell  to  defraud  the 
cestuy  que  use,  who  could  also  sell :  and  so  it  happened 
that  one  would  sell  to  one,  the  other  to  another,  some- 
times playing  against  each  other,  sometimes  by  collu- 
sion to  defraud  tlie  purchasers;  no  one  could  be  sure  of 
his  title ;  farmers  were  ousted  of  leases  taken  bona  fide ; 
women  lost  their  dower,  men  their  curtesies ;  lands  were 
held  to  the  use  of  aliens ;  feoffments  were  made  to  fraud- 
ulent and  secret  uses. 

§  37.  Statute  of  uses.  Finally  a  statute  was  passed, 
27  Hen.  VIII,  c.  10  (1535),  which,  after  reciting  the  above 
grievances  and  others,  declared,  that  "for  the  extirpiug 


(21)  50  Edw.  Ill,  c.  6. 

(22)  4  Henry  VII,  c.  17;  19  Henry  VII,  c.  15. 

(23)  1  Rich.  Ill,  c.  5. 

(24)  1  Rich.  Ill,  c.  1 
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and  extinguishment  of  all  such  subtle  practices  feoff- 
ments, fines,  recoveries,  and  errors  heretofore  used  and 
accustomed  in  this  realm  to  the  subversion  of  the  good 
and  ancient  laws  of  the  same,  and  to  the  intent  that  the 
king's  highness  or  any  other  of  his  subjects  of  this  realm 
shall  not  in  any  wise  hereafter  by  any  means  or  inven- 
tions be  deceived,  damaged,  or  hurt,  by  reason  of  such 
trusts,  uses,  or  confidences,"  it  was  enacted  ''that  where 
any  person  or  persons  stand  or  be  seized,  or  at  any  time 
hereafter  shall  happen  to  be  seized  of  and  in  any  honors, 
castles,  manors,  lands,  tenements,  rents,  services,  rever- 
sions, remainders,  or  other  hereditaments,  to  the  use,  con- 
fidence, or  trust  of  any  other  person  or  persons,  or  of  any 
body  politic,  that  have  or  hereafter  shall  have  any  such 
use,  confidence,  or  trust,  in  fee  simple,  fee  tail,  for  term 
of  life  or  for  years,  or  otherwise,  or  any  use,  trust,  or 
confidence  in  remainder  or  reversion,  shall  from  hence- 
forth stand  and  be  seized,  deemed,  and  adjudged  in  law- 
ful seizin,  estate,  and  possession  of  and  in  the  same  hon- 
ors, castles,  manors,  lands,  tenements,  rents,  services, 
reversions,  .remainders,  and  hereditaments,  with  their 
appurtenances,  to  all  intents,  constructions,  and  purposes 
in  the  law,  of  and  in  such  like  estates,  as  they  had  or 
shall  have  in  use,  trust,  or  confidence  of  or  in  the  same; 
and  that  the  estate,  title,  right,  and  possession  that  was 
in  such  person  or  persons  that  were  or  hereafter  shall 
be  seized  of  any  lands,  tenements,  or  hereditaments,  to 
the  use,  confidence,  or  trust,  of  any  such  person  or  per- 
sons, or  of  any  body  politic,  be  from  thence  forth  clearly 
deemed  and  adjudged  to  be  in  him  of  them  that  have  or 
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hereafter  shall  have  such  use,  confidence,  or  trust,  after 
such  quantity,  manner,  form,  and  condition  as  they  had 
before  in  or  to  the  use,  confiidence,  or  trust  that  was  in 
them/* 

§  38.  Effect  of  statute  of  uses  upon  titles.  This  stat- 
ute thus  executed  the  use,  that  is  conveyed  the  possession 
to  the  use,  and  converted  the  use  into  possession,  thereby 
making  the  cestuy  que  use  complete  owner  of  the  lands 
and  tenements  at  law  as  well  as  in  equity.  It  will  be  ob- 
served that  by  this  statute  uses  were  not  abolished  but 
established  and  increased  by  the  annihilation  of  the  inter- 
vening estate  of  the  feoffees  to  use  and  throwing  the 
whole  title  upon  the  cestuy  que  use ;  so  that  uses  are  now 
legal  and  not  merely  equitable  estates.  The  law  courts 
now  began  to  take  cognizance  of  uses  instead  of  sending 
the  party  to  the  chancellor  for  relief;  and  considering 
them  now  as  a  mere  method  of  conveyance  they  adopted 
many  of  the  rules  concerning  them  that  had  before  been 
established  in  chancery;  the  same  persons  were  capable 
of  holding  to  uses,  the  same  considerations  necessary  to 
raise  them,  and  they  could  exist  only  as  to  the  same 
hereditaments  as  before.  But  in  many  respects  they 
were  now  entirely  changed :  the  use,  which  was  now  the 
land  itself,  could  no  longer  be  devised,  was  subject  to 
dower  and  curtesy,  could  no  longer  be  alienated  by  the 
feoffees  discharged  of  the  use,  and  was  not  liable  to 
escheat  or  forfeiture  for  the  act  or  default  of  the  feoffees 
to  uses,  because  the  estate  did  not  rest  in  them  for  a 
moment  but  was  wholly  drawn  to  the  cestuy  que  use.  On 
the  other  hand,  the  rule  of  the  chancery  enforcing  ob- 
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servance  of  directions  as  to  the  use  at  any  time,  whereby 
the  feoffee  might  be  required  to  hold  for  the  use  of  the 
feoffor  for  a  time  and  then  for  the  use  of  another,  or  at 
some  future  designated  time  make  a  conveyance  or  permit 
a  use  to  certain  named  persons,  now  was  soon  recognized 
as  a  principle  of  law  pertaining  to  uses ;  wherefore,  un- 
like remainders,  they  needed  no  particular  estate  to  sup- 
port them,  might  be  limited  to  arise  at  any  certain  or 
uncertain  future  time,  without  any  prior  estate  or  in 
defeasance  of  any  prior  estate.  But  the  design  of  the 
statute  to  unite  the  legal  and  equitable  title  indissolubly 
in  one  person  was  soon  defeated  by  one  or  two  hasty  de- 
cisions of  the  law  courts,  which  held  that  the  statute  ex- 
ecuted only  the  first  use,  from  which  it  followed  that  if 
a  grant  was  made  to  A  for  the  use  of  B  in  trust  for  C 
the  legal  title  stopped  in  B,  who  was  required  by  the 
chancellor  to  permit  the  enjoyment  of  the  profits  to  be 
taken  by  C.  In  this  way  the  whole  system  of  uses  before 
the  statute  as  equitable  estates  cognizable  only  in  the 
chancery  was  soon  revived  with  ten-fold  increase  under 
the  new  name  of  trusts,  which  are  to  this  day  purely  the 
creatures  and  subjects  of  the  equity  courts  wherever  such 
courts  exist. 

§39.  Effect  of  statute  of  uses  upon  conveyancing. 
However,  the  changes  of  greatest  importance  produced  on 
the  law  of  real  property  by  the  statute  of  uses  related 
to  the  matter  of  conveyancing.  It  will  be  remembered  that 
originally  livery  of  seizin  actually  made  on  the  land  or 
in  sight  of  it  was  necessary  to  a  valid  transfer,  and  that 
the  only  change  in  this  respect  (except  as  to  lands  de- 
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visaWe  by  special  custom)  made  before  the  statute  of 
uses  was  the  establishment  of  the  custom  of  conveyance 
in  a  court  of  record  by  means  of  fine,  invented  as  early 
as  the  reign  of  Henry  II  (1154-1189)  if  not  before,  and 
by  the  similar  proceeding  of  common  recovery,  which  is 
thought  to  have  been  first  used  by  the  ecclesiastics  in  the 
reign  of  Edward  I  (1272-1307),  to  evade  the  statutes  of 
mortmain.  But  now,  by  virtue  of  the  statute  of  uses, 
which  made  the  confidence  before  enforced  by  the  chan- 
cellor a  legal  estate,  it  was  possible  to  make  transfers 
of  estates  of  any  sort  in  lands  by  merely  agreeing  that 
the  title  should  pass  now  or  at  some  future  time,  provided 
that  agreement  has  a  sufficient  consideration  to  support 
it;  and  even  without  any  consideration  to  support  the 
use  it  was  enforcible  if  the  title  had  passed  out  of  the 
owner  by  any  common  law  conveyance  (livery,  fine,  re- 
covery, etc.,)  at  the  time  he  declared  the  use;  for  he  to 
whom  the  title  had  passed  without  consideration,  subject 
to  the  agreement  to  hold  to  a  certain  use,  had  no  standing 
to  oppose  the  use  and  claim  the  beneficial  estate  to  him- 
self. The  only  case,  in  which  it  is  intended  to  state  that 
the  use  would  not  be  enforced  for  want  of  consideration 
to  raise  it,  is  where  the  owner  merely  declared  the  uses 
to  which  he  would  hold  it  and  there  was  no  consideration 
to  support  the  declaration. 

Another  important  change  produced  by  the  statute 
was  the  power  it  gave  the  vendor  to  mold  the  estate 
granted  to  suit  the  exigencies  of  his  case.  The  utmost 
that  the  common  law  would  allow  in  this  respect  was  a 
condition  inserted  in  the  original  conveyance  by  which, 
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on  specified  events,  the  grantor  or  his  heirs  might  re- 
enter and  possess  themselves  of  his  ivhole  original  estate ; 
or  a  defeasance,  which  differed  in  nothing  from  a  condi- 
tion except  that  it  was  not  in  the  original  conveyance, 
and  that  was  void  if  not  made  at  the  same  time  with  the 
transfer  first  made.  On  the  other  hand,  a  conveyance  by 
way  of  use  might  merely  declare  that  the  uses  thereby 
declared  were  subject  to  revocation,  modification,  etc., 
at  a  specified  time,  or  at  any  time,  by  the  vendor  or  by 
any  other  person  specified,  and  in  such  manner  (deed, 
will,  etc.,)  as  the  deed  creating  the  use  may  authorize. 
Note  that  the  condition  or  defeasance  had  to  specify  the 
terms  upon  which  they  should  have  effect ;  but  in  the  case 
of  conveyances  by  way  of  use,  this  might  be  left  to  be 
determined  by  future  desires  and  exigencies.  Further, 
in  the  case  of  the  condition  or  defeasance,  the  estate 
could  only  return  to  the  grantor  or  his  heirs  entire,  for, 
on  the  defeasance  or  entry  for  breach  of  condition,  the 
grantor  or  his  heir  was  in  possession  of  the  original  es- 
tate ;  but  on  the  exercise  of  the  power  under  the  convey- 
ance by  way  of  use  the  estate  might  be  given  over  to 
another,  or  split  up,  or  modified,  as  convenience  might 
require.  Thus  was  established  the  modern  law  of  con- 
veyancing, and  on  this  statute  of  uses  the  whole  notion  of 
conveyancing  today  depends,  except  that  the  idea  has 
been  extended  and  modified  by  various  statutes  enacted 
in  each  state  of  this  country. 

§  40.  Operation  of  various  deeds  under  the  statute. 
The  principal  deeds  operating  by  virtue  of  the  statute  of 
uses  were  the  bargain  and  sale,  the  covenant  to  stand 
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seized,  and  the  lease  and  release.    The  bargain  and  sale 
was  merely  the  contract,  whatever  it  was,  which  before 
the  statute  had  sufficed  to  raise  the  use.    For  example, 
suppose  that  before  the  statute  was  passed  A  had  agreed 
with  B  to  sell  him  Whiteacre  for  so  much,  which  B  had 
paid  to  A ;  now,  by  virtue  of  the  agreement  and  the  pay- 
ment of  the  price,  B  became  in  equity  and  good  con- 
science the  owner;  in  other  words,  A  was  seized  to  B's 
use,  and  on  B's  complaint  the  chancellor  would  compel 
A  to  make  transfer  of  the  legal  title  as  he  has  agreed. 
What  is  the  effect  of  the  statute  on  this  transaction?    It 
simply  makes  the  transfer  for  A  which  the  chancellor  be- 
fore the  statute  would  have  compelled  him  to  make.    A 
agrees  to  sell  to  B  and  B  pays  the  price,  that  raises  a 
use  in  B,  and  thereupon  the  statute  conveys  the  legal 
title  to  the  use,  turns  the  use  into  a  legal  title,  and  the 
land  now  belongs  to  B.    Again,  suppose  that  B  owns  land 
in  fee  and  conveys  it  to  A  by  livery  of  seizin  (as  the  cus- 
tom was  before  the  statute)  to  hold  to  B's  own  use ;  now, 
the  minute  that  the  title  passes  to  A  holding  for  the  use  of 
B,  the  statute  operates  immediately  to  throw  the  legal 
title  back  upon  B,  and  so  would  defeat  the  purpose  of  the 
transfer;  but  in  this  case  the  law  courts  allowed  that  if 
the  feoffee  had  active  duties  to  perform  or  equity  re- 
quired it,  the  legal  title  might  remain  in  A,  and  the  use 
remain  unexecuted  by  the  statute  to  be  protected  and 
executed  as  a  trust  in  chancery. 

The  covenant  to  stand  seized,  as  its  name  implies,  had 
to  be  in  writing  under  seal,  and  was  valid  only  when  the 
covenantor  and  beneficiary  were  related  to  each  other  by 
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blood  or  marriage  or  partly  by  one  and  partly  by  the 
other ;  and  if  A  should  covenant  with  B  to  hold  the  land 
to  the  use  of  A's  son,  wife,  brother,  father,  brother's 
wife,  son's  wife,  or  the  like.  Upon  the  making  and  de- 
livery of  the  deed  the  title  passed  to  the  beneficiary  by 
virtue  of  the  statute  as  soon  as  the  use  arose;  and  the 
deed  might  provide  that  the  use  should  arise  in  the  fu- 
ture, as  if  made  uj^on  a  marriage  to  the  use  of  the  child- 
ren of  the  marriage  when  bom. 

The  lease  and  release  were  two  deeds  to  make  one  con- 
veyance ;  first,  the  lease,  for  a  valuable  consideration,  by 
one  seized  would  raise  a  use  in  the  lessee,  which  the  stat- 
ute would  by  a  sort  of  parliamentary  magic  convert  into 
an  actual  possession,  and  put  the  lessee  in  an  imaginary 
possession  of  the  land  he  may  never  have  seen  and  which 
may  be  miles  away ;  but  this  implied  possession  was  held 
by  the  court  sufficient  to  enable  the  lessee  to  take  from  the 
lessor  immediately  afterwards  a  common  law  deed  of  re- 
lease, which  would  pass  the  rest  of  the  lessor's  title  to  the 
lessee  and  make  him  absolute  owner.  To  appreciate  the 
logic  of  this  transaction  it  should  be  remembered  that  no 
livery  could  be  made  to  one  who  had  the  possession  al- 
ready, and  therefore  a  release  to  him  was  good  at  com- 
mon law  without  livery ;  but  no  one  could  take  a  release 
unless  he  was  in  possession  before  he  had  the  release. 
This  double  conveyance  was  invented  to  evade  the  enroll- 
ments act,  mentioned  in  §  41,  following. 

§  41.  Statute  of  enrollment  of  conveyances.  As  has 
been  suggested  before,  there  was  no  provision  at  common 
law  for  the  enrollment  of  title  deeds,  so  that  one  could 

Vol.  V— 8 
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be  sure  of  not  losing  proof  of  his  title,  nor  in  purchasing 
could  assure  himself  by  examination  of  any  public  rec- 
ords that  the  person  of  whom  he  was  purchasing  had  any 
title  to  sell.     This  was  in  part  avoided  in  the  city  of 
London  and  perhaps  other  places  by  special  provision  of 
the  city's  charter  or  by  ancient  custom,  providing  for  en- 
rollment in  the  office  of  the  sheriff,  mayor,  or  elsewhere ; 
and  by  resort  to  the  courts  of  record  by  collusive  suits 
called  fines  and  recoveries,  for  the  sake  of  getting  the 
matter  on  record,  or  to  accomplish  some  other  special 
purjDOse.     But  when  the  statute  of  uses  was  passed  it 
wae   immediately  seen  that  it  gave  great  facility  for 
making  a  secret  bargain  and  sale,  perhaps  by  word  of 
mouth  only;  and  to  prevent  such  secret  transfers,  it  was 
enacted  by  statute  passed  at  the  same  session  of  Parlia- 
ment, and  known  as  the  statute  of  enrollment,  27  Henry 
VIII,  c.  16,  that  no  lands  or  tenements  shall  pass  or 
change,  whereby  any  estate  of  inheritance  or  freehold 
shall  be  made  or  take  effect  by  reason  of  any  bargain 
and  sale  thereof,  except  the  same  be  by  writing  indented, 
sealed,  and  enrolled  in  one  of  the  Idng's  courts  of  record 
at  Westminster,  or  in  the  county  where  the  lands  af- 
fected lay,  and  the  enrollment  made  within  six  months 
after  the  date  of  the  writing.    It  will  be  noted  that  the 
statute  applied  only  to  conveyances  of  a  freehold  estate, 
and  it  has  been  suggested  that  perhaps  the  omission  of 
terms  for  years  was  occasioned  by  the  fact  that  the  effect 
of  the  statute  permitting  termors  to  defeat  fraudulent 
recoveries  (mentioned  in  §  31,  above),  which  made  such 
interests  indefeasible^  and  was  enacted  only  six  years  be- 
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fore,  had  not  yet  come  to  be  generally  appreciated.  How- 
ever that  may  be,  the  fact  is  that  the  omission  enabled 
secret  transfers  without  livery,  by  the  lease  and  release 
invented  for  that  purpose  shortly  after  the  statute  was 
passed,  which  is  discussed  in  §  40,  preceding.  This 
statute  has  furnished  the  suggestion  for  our  American 
recording  acts,  which  require  all  land  titles  to  be  re- 
corded or  that  they  shall  be  void  as  to  innocent  pur- 
chasers whose  deeds  are  first  recorded. 
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TRANSFER  OF  TITLE  TO  REAL  ESTATE. 

§  1.  Outline  of  subject.  1.  The  title  to  real  estate  is 
most  commonly  transferred  by  an  act  of  conveyance  done 
with  the  consent  of  the  owner.  This  happens  in  the  or- 
dinary case  of  transfer  by  deed  or  will,  which  is  familiar 
to  all.  2.  The  title  of  the  owner  may,  however,  be  trans- 
ferred without  his  consent,  for  example,  by  a  sale  on 
execution  to  satisfy  a  judgment.  3.  The  title  of  the 
former  owner  may  not  pass  at  all,  and  yet  without  his 
consent  his  title  may  be  extinguished  and  a  new  and 
original  title  may  arise  in  another.    This  happens  when 
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B  obtains  title  and  A  loses  title  because  of  the  running  of 
the  statute  of  limitations  in  favor  of  B  against  A. 
4.  There  may  be  cases  where  the  land  in  question  had  no 
former  owner  at  all  and  where  B  derives  a  new  and 
original  title  to  it.  This  occurs  where  accretions  form  on 
the  shores  of  the  sea,  a  lake,  or  a  river  and  the  riparian 
owner  becomes  the  owner  of  the  new-made  land.  These 
four  ways  in  which  title  to  real  estate  may  be  acquired 
will  be  discussed  in  the  following  article  (1). 


(1)  Transfers  at  death  by  intestate  succession  and  tlie  formal  req- 
uisites of  transfer  by  will  are  treated  in  the  article  upon  Estates  of 
Decedents  in  Volume  VI  of  this  work.  The  estates  created  by  transfers, 
whether  by  deed  or  will,  are  treated  in  the  present  article  (see  §  15, 
below). 
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PART  I. 

TRANSFER  OF  TITLE  WITH  CONSENT  OF  OWNER. 

CHAPTEB  I. 

FORM  OF  CONVEYANCE  AND  DESCRIPTION  OF  PROPERTY. 

§  2.  Policy  of  the  law  in  regard  to  transfer  of  land. 
It  is  the  poUcy  of  the  law  to  allow  owners  of  land  the 
greatest  freedom  possible  in  carrying  out  their  wishes 
regarding  the  transfer  of  that  which  belongs  to  them. 
Hence,  any  form  of  conveyance  of  title  which  expresses 
an  intention  of  the  owner  to  convey  to  another  will  be 
suflScient,  except  so  far  as  certain  formalities  are  posi- 
tively required  upon  particular  grounds.  These  required 
formalities  differ  considerably  according  to  the  subject- 
matter  of  the  transfer. 

§  3.  Surrender  by  tenant  to  landlord.  If  a  tenant  is 
giving  up  his  lease  to  his  landlord  so  as  to  extinguish 
the  tenancy,  no  formality  is,  apart  from  statute,  required 
other  than  the  expressed  intent  to  give  up  the  tenancy 
and  the  assent  of  the  landlord  to  receive  it.  The  land- 
lord and  tenant  may  meet  casually  on  the  street  and 
upon  a  moment's  conversation  the  lease  may  be  gone  and 
the  tenant  free  to  move  out  and  pay  no  more  rent.  The 
temptation  to  both  landlord  and  tenant  to  conunit  perjury, 
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which  this  situation  furnishes,  has  been  deemed  so  great 
that  many  legislatures  have  required  that  the  surrender 
by  a  tenant  to  the  landlord  shall  not  be  effected  unless 
evidenced  by  a  writing,  signed  by  the  party  against  whom 
it  is  sought  to  enforce  the  surrender. 

But  even  under  such  acts  a  surrender  may  still  occur 
by  "operation  of  law"  without  a  writing.  Many  are 
the  niceties  as  to  what  is  a  surrender  by  operation  of  law. 
Thus,  if  the  tenant  accepts  a  new  tenancy  in  place  of  the 
old,  though  for  but  a  shorter  and  less  advantageous  term, 
the  old  lease  is  surrendered  (2).  So,  if  the  tenant  gives 
up  possession  to  his  landlord  and  the  landlord  accepts  the 
possession,  there  is  a  surrender  by  operation  of  law  (3). 
This  last  comes  very  near  letting  in  all  the  evils  which 
existed  before  surrenders  were  required  to  be  evidenced 
by  a  writing  and  signature.  For  instance,  the  tenant 
appears  and  places  the  keys  to  the  leased  premises  in 
the  landlord 's  hands  and  says  that  he  gives  up  possession. 
If  the  landlord  assents  and  receives  the  keys,  he  cannot 
recover  for  the  loss  of  rent  during  the  balance  of  the 
lease.  It  may,  of  course,  be  very  easy  for  the  tenant  to 
swear  against  the  landlord  that  the  landlord  did  accept 
the  possession.  The  temptation  for  some  one  to  commit 
perjury  is  very  acute.  The  only  safe  course  is  to  do 
business  with  the  tenant  before  witnesses  or  by  letter, 
making  it  perfectly  clear  that  the  landlord  does  not  accept 
possession,  but  that  possession  is  thrust  upon  him 
against  his  will ;  and  that  if  he  re-lets  the  premises  it  is 

(2)     Whitley  v.  Gough,  Dyer,  140b. 
(3i     Dodd  V.  Acklom,  6  M.  &  G..  672. 
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merely  to  keep  down  the  damages  which  the  tenant  may 
have  to  pay.  See  Landlord  and  Tenant,  §§  118-19,  in  Vol- 
ume IV  of  this  work. 

§  4.  Term  for  less  than  one  (or  three)  years.  In  every 
state  short  leases  (from  one  to  three  years  according 
to  the  statutes)  are  valid  without  a  writing.  No  formality 
is  required  in  these  cases,  except  either  an  entry  upon 
possession  by  the  tenant,  or  the  giving  of  a  consideration, 
however  slight,  by  the  tenant. 

§  5.  Longer  term  for  years.  Where  the  subject  matter 
of  the  transfer  is  an  estate  for  years,  for  the  term  of  a 
year  or  more,  or  in  some  jurisdictions,  three  years  or 
more  (according  to  the  statutes  mentioned  in  §  4,  above), 
the  additional  formality  of  a  writing  and  signature  by  the 
party  to  be  bound  is  required  by  statute. 

§  6.  Life  estate  or  fee,  in  personal  possession  of 
grantor.  If  the  subject  matter  of  the  transfer  be  a  life 
estate  or  a  full  ownership  in  fee  (§  17,  below),  which  the 
transferor  enjoys  in  actual  personal  possession  (not 
merely  possessed  by  his  tenant),  there  must  be  a  writing 
signed  by  the  transferor.  This  is  a  statutory  requirement. 
At  common  law  the  transfer  of  a  freehold  estate  ( §  16, 
below)  in  the  possession  of  the  grantor  was  accomplished 
by  livery  of  seisin,  actually  or  symbolically  putting  the 
purchaser  in  present  possession.  See  the  article  on  His- 
tory of  Real  Property,  §  33,  elsewhere  in  this  volume.  At 
present,  in  addition  to  a  writing,  at  least  one  of  two  other 
formalities  must  be  observed.  Either  the  instrument  must 
have  a  seal,  or  the  transferee  must  have  given  some  con- 
sideration, however  small,  in  return  for  the  transfer. 
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§  7.  Same:  Is  a  seal  necessary?  If  the  instrument  has 
a  seal,  its  effectiveness  is  principally  due  to  statutes,  com- 
mon to  most  jurisdictions  where  the  law  is  founded  upon 
the  common  law,  which  make  sufficient  and  effective  all 
conveyances  which  are  sealed  in  addition  to  being  in  writ- 
ing and  signed.  Perhaps  most  courts  would  say,  or  have 
actually  held,  that  the  seal  is  indisiDcnsable.  But  this,  it 
is  believed,  may  be  successfully  controverted  as  a  matter 
of  logic  in  most  jurisdictions,  for  the  following  reasons : 
The  statutory  provisions  regarding  the  effect  of  a  seal 
are  not  compulsory,  but  only  permissive,  leaving  a  con- 
veyance without  a  seal  valid  provided  it  were  valid  on  any 
ground  apart  from  modern  statutory  provisions.  As  an 
historical  fact,  an  instrument  without  a  seal  was  valid 
to  pass  title  if  founded  upon  a  consideration,  however 
shght,  given  by  the  transferee  to  the  transferor  for  the 
conveyance,  by  virtue  of  the  statute  of  uses  of  Henry 
VIII  which  became  law  in  England  in  1536.  That  statute 
is  either  expressly  or  impliedly  incorporated  into  the 
laws  of  practically  all  the  jurisdictions  of  the  United 
States.  It  is  true  that  there  was  a  later  statute  of  the 
same  year,  known  as  the  statute  of  enrollments,  which 
required  a  seal,  but  that  was  a  statute  which  on  its  face 
was  local  to  England  and  could  not,  and  it  is  submitted, 
has  not  applied  to  or  become  incorporated  into  the  law 
of  the  colonies  or  the  different  jurisdictions  of  this  coun- 
try. It  is  a  matter  of  frequent  observation  by  laymen  that 
an  instrument  of  conveyance  contains  the  recital  of  one 
dollar  in  hand  paid  by  the  grantee,  and  that  this  dollar 
is  in  fact  never  paid,  and  that  where  the  conveyance  is  by 
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way  of  giftj  no  consideration  whatever  is  paid.  The  effec- 
tiveness of  this  untrue  recital  is  due  to  the  fact  that  it 
being  a  recital  in  a  deed — that  is  to  say,  an  instrument 
under  seal — it  cannot  be  denied  by  the  parties  that  some 
consideration  passed,  and  since  that  fact  cannot  be  de- 
nied, the  conveyance  may  be  valid  and  effective  under 
the  statute  of  uses  of  Henry  VIII  just  referred  to.  By 
reason  of  this  fact  the  recital  has  come  down  to  us  as  the 
result  of  many  centuries  of  habit  on  the  part  of  con- 
veyancers. Today,  under  our  modern  statutes,  the  deed 
would  be  good  with  a  seal  without  anj^  consideration  or 
recital.  The  modern  deed  containing  the  recital  and  also 
sealed  is  therefore  sufficient  both  by  reason  of  the  statute 
of  uses  of  Henry  VIII  and  by  our  modern  legislation 
respecting  conveyances  under  seal.    See  §  41,  below. 

§  8.  Vested  future  interests.  Reversions  and  remain- 
ders. Suppose  the  subject  matter  of  the  conveyance  is 
a  future  interest,  as  distinguished  from  a  present  one; 
and  suppose  the  owner  of  land  is  not  in  possession,  but 
a  tenant  of  his  is.  The  landlord  then  usually  is  what  is 
called  a  "reversioner."  He  has  a  future  interest.  It 
does  not  take  effect  in  possession  until  the  tenancy  has 
expired.  But  it  is  a  future  interest  which  is  subject  to 
no  contingency  whatever,  other  than  the  termination  of 
the  tenant's  lease.  So,  if  there  is  a  life  tenant  in  posses- 
sion, the  owner  may  be  what  is  called  a  reversioner  or  a 
remainderman  (§  31,  below).  In  either  case  we  will  sup- 
pose that  the  owner's  interest  is  subject  to  no  contingency 
whatever,  other  than  the  termination  of  the  life  estate. 
All  the  future  interests  of  the  sort  here  described  may 
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be  transferred  only  by  an  instrument  under  seal.  It  is 
usually  assumed  that  such  an  instrument  must  be  signed 
also.  In  the  middle  ages  where  there  was  a  transfer  by 
the  owner  of  the  reversion  or  the  remainder,  the  tenant 
in  possession  was  obliged  to  attorn  to  or  acknowledge 
the  transferee  before  the  conveyance  was  valid  and  effec- 
tive. But  this  is  no  longer  a  requirement  of  the  law  in 
England,  and  has  not  been  since  the  reign  of  Queen  Anne, 
and  is  not  the  law  in  any  jurisdiction  of  the  United  States 
(4),  unless  it  be  by  some  curious  survival. 

§  9.  Contingent  future  interests.  Now  suppose  the 
actual  possession  of  land  be  in  A,  and  B  have  a  future 
interest  that  is  subject  to  a  condition  precedent  in  form 
and  in  fact  to  its  taking  effect  in  possession,  and  that 
this  condition  is  something  other  than  the  termination 
of  the  preceding  interest  by  its  natural  expiration.  Thus, 
suppose  after  a  life  estate  in  A,  there  is  a  future  interest 
in  B,  provided  A  dies,  without  children  him  surviving. 
B*s  interest  during  the  life  of  A  was  not,  apart  from 
statute,  directly  transferable  to  one  other  than  A  by  any 
form  of  conveyance.  The  same  was  true  of  other  con- 
tingent future  interests  in  real  estate.  In  England  by  an 
act  of  1845,  and  in  many  jurisdictions  of  this  country, 
this  prohibition  on  the  alienation  of  future  interests  has 
been  removed  and  the  contingent  future  interest,  such  as 
it  is,  is  made  freely  alienable. 

But  these  contingent  future  interests  can  be  *' re- 
leased," as  it  is  called,  to  the  person  in  possession,  pro- 
vided the  release  be  made  by  the  person  next  entitled  to 


(4)     Perrin  v.  Lepper,  34  Mich,  292. 
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the  person  in  possession  (5).  The  release  is  in  form 
nothing  more  than  an  instrument  in  writing  and  sealed. 
It  is  usually  assumed  that  it  must  be  signed  also.  As  a 
matter  of  custom  it  is  in  the  form  of  what  is  known  as  a 
quit-claim  deed. 

§  10.  Usual  form  of  conveyances.  Various  kinds  of 
deeds.  So  far  we  have  dealt  only  with  the  bare  require- 
ments for  transfers  of  title  to  real  estate.  The  usual 
form  of  conveyance. is  a  deed  or  instrument  under  seal. 
Long  usage  has  developed  a  somewhat  stereotyped  form 
of  conveyance  of  real  estate.  Deeds  are  catalogued  as 
''warranty  deeds,"  ''special  warranty  deeds"  and  "quit- 
claim deeds."  The  first  have  full  covenants  of  war- 
ranty, which  are  elsewhere  more  fully  explained  (§95, 
below).  The  second  contain  covenants  of  warranty  only 
against  the  acts  of  the  grantor.  The  last  contain  no 
covenants  of  warranty  at  all.  Deeds,  whether  warranty 
deeds  or  quit-claim  deeds,  are  also  catalogued  as  inden- 
tures and  deeds  poll.  The  former  are  executed  in  dupli- 
cate and  are  properly  used  where  by  reason  of  the  deed 
containing  covenants  by  the  grantee,  it  is  proper  for  the 
grantee  to  sign.  The  identure  is  most  commonly  used  in 
leases,  which  it  will  be  observed,  contain  many  covenants 
by  the  tenant.  The  term  indenture  is,  of  course,  derived 
from  the  fact  that  formerly  the  two  parts  of  a  deed  were 
executed  on  parchment  and  then  severed  upon  an  irregu- 
lar or  identical  line,  so  that  by  fitting  the  two  parts  to- 
gether upon  that  line  they  could  be  identified  as  duplicate 

(5)     Williams  v.  Esten,  179  111.  267. 
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originals.    Deeds  poll  on  the  other  hand,  are  those  exe- 
cuted only  by  the  grantor. 

§  11.  Different  parts  of  a  deed.  Every  well  drawn 
deed  of  conveyance  has  at  least  a  suggestion  of  the  fol- 
lowing parts : 

1.  The  premises:  In  a  deed  poll  the  premises  are 
^'Know  all  men  by  these  presents,  that  I,"  or  '*To  all  to 
whom  these  presents  shall  come,  Greeting!  Know  that 
I."  Indentures  on  the  other  hand,  recite  that  ''This  In- 
denture, made  this day  of by  A.  B., 

party  of  the  first  part,  and  C.  D.,  party  of  the  second  part, 
Witnesseth." 

2.  The  recitals:  After  the  premises  follow  the  re- 
citals or  introductoiy  matter,  preceded  by  the  word 
"Whereas."  The  statement  of  the  consideration  is  also 
properly  classed  with  the  recitals.  The  making  of  re- 
citals in  a  deed  must  be  done  with  care,  because  the  par- 
ties are  not  permitted  to  deny  the  truth  of  the  recitals.  A 
qualification  of  this  may  be  stated  with  respect  to  the  re- 
cital of  the  consideration.  Neither  of  the  parties  can 
deny  that  some  consideration  passed,  but  they  are  not 
bound  by  the  particular  figures  mentioned  as  the  consid- 
eration in  the  deed. 

3.  Words  of  conveyance:  These  include  (a)  the 
description  of  the  property  granted;  (b)  the  words  which 
indicate  what  estate  is  created;  (c)  the  covenants  for 
title;  (d)  the  release  of  the  wife's  dower  or  husband's 
curtesy;  (e)  the  release  of  statutory  exemptions;  (f) 
the  witnessing  clause,  signature,  and  seal;  and  (g)  the 
acknowledgment. 
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§  12.  Description  of  property  granted.  Competent 
conveyancers  spare  no  im'ms  to  see  that  the  description  of 
tlie  property  conveyed  is  without  ambignity  or  uncer- 
tainty. It  is  often  compared  and  re-compared  with  a 
known  correct  description  in  an  abstract  of  title,  or  with 
a  surveyor's  description  and  pk\t.  The  reason  for  this  is 
obvious.  If  the  description  is  defective,  the  whole  con- 
veyance fails.  No  other  part  of  the  instrument  is  so 
vitally  important.  But  even  if  the  description  is  not 
wholly  bad,  the  conveyancer  is  blameworthy  who  allows 
any  question  of  construction  or  ambiguity  to  arise  in  re- 
spect thereto.  Nevertheless,  some  often  repeated  diffi- 
culties have  arisen  respecting  descriptions  and  in  respect 
to  such  difficulties  some  more  or  less  definite  rules  have 
been  announced  by  the  courts. 

§  13.  Same:  Some  rules  of  construction.  If  the 
premises  conveyed  are  described  by  lots  and  blocks  in 
regularly  laid  out  and  platted  subdivisions  the  description 
is  according  to  the  monuments  of  the  subdivision  duly 
noted  on  the  plat,  and  in  the  case  of  subdivisions  properly 
platted  by  competent  surveyors,  very  little  question  as  to 
description  can  arise.  If,  however,  the  premises  must  be 
described  by  metes  and  bounds,  then  it  must  be  observed 
that  if  any  conflict  occurs  between  the  monuments  and 
the  distances,  or  between  the  monuments  and  the  courses, 
or  the  monuments  and  the  contents,  the  monuments  al- 
ways govern  (6).  If  there  is  any  conflict  between  dis- 
tances, courses,  and  contents,  there  is  no  rule,  but  the 
words  of  the  deed  and  all  the  surrounding  circumstances 


(6)     Pernam  v,  Wead,  6  Mass.  131. 
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which  throw  light  upon  what  the  parties  meant  by  the 
words  they  used  must  govern.  If  the  result  is  still  in 
doubt,  resort  may  be  had  to  the  rule  that  the  deed  will  be 
construed  most  strongly  against  the  grantor,  and  what- 
ever description  will  convey  the  most  to  the  grantee  will 
be  taken. 

A  case  which  arises  with  comparative  frequency  is 
this:  A  being  the  owner  of  ''the  northeast  quarter  of  the 
northeast  quarter  of  section  ten, ' '  makes  a  deed  or  will  in 
which  he  conveys  or  devises  ' '  the  southeast  quarter  of  the 
northeast  quarter  of  section  ten."  He  has  no  such  prop- 
erty as  he  describes  and  never  had,  and  we  will  assume 
that  it  is  proved  that  he  never  intended  to  acquire  it. 
Nevertheless,  there  is  such  a  tract  as  is  described.  From 
all  the  surrounding  circumstances  it  is  cle"ar  that  the 
** northeast  quarter  of  the  northeast  quarter"  was  in- 
tended to  be  conveyed.  Let  us  suppose  that  the  grantor 
is  now  dead  and  that  his  heirs  are  claiming  the  northeast 
quarter  of  the  northeast  quarter  as  against  the  grantee  or 
devisee.  It  seems  clear  that  where  there  is  some  other 
expression  in  the  deed  or  will  which  designates  the  land 
conveyed  as  "land  which  I  now  own,"  the  courts  are 
ready  to  find  that  the  words  actually  used  in  fact  describe 
the  northeast  quarter  of  the  northeast  quarter  which  the 
grantor  or  testator  intended  to  convey  (7).  But  when 
no  such  additional  words  appear,  the  courts,  while  clear 
as  to  what  the  testator  meant  by  the  words  used,  yet  have 
difficulty  in  finding  that  the  words  used  are  such  as  will 


(7)     Patch  V.  White,  117  U.  S.  210. 
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actually  bear  the  meaning  attempted  to  be  imposed  upon 
them. 

§  14.  Boundaries  on  waters  and  on  ways.  In  many 
jurisdictions  the  ownership  of  the  bed  of  rivers,  even 
rivers  navigable  in  fact,  is  in  the  riparian  owner.  If  he 
owns  on  one  side  only  he  will  usually  own  only  one-half 
of  the  bed  of  the  stream.  It  is  usual  also,  especially  in 
rural  districts,  for  owners  abutting  on  the  highway  to 
own  to  the  center  of  the  highway,  subject  to  the  rights  of 
the  public  to  use  the  strip  as  a  highway.  When  the 
owner  abutting  on  the  river  or  the  highway  transfers  his 
holding,  it  is  very  common  either  to  leave  it  entirely  am- 
biguous as  to  whether  the  fee  to  the  middle  of  the  way  or 
river  will  pass,  or  else  to  use  language  which  would  seem 
to  positively  exclude  any  part  of  the  way  or  the  river. 
In  the  former  case  the  rule  is  that  the  title  to  the  center 
of  the  way  or  the  river  will  pass.  Thus  if  the  grantor 
bounds  the  premises  conveyed  "along  the  river,'*  or  "by 
the  river, "  or  "  along  the  way, ' '  the  universal  holding  of 
the  courts  is  that  the  title  to  the  center  of  the  river  or  the 
way  will  pass.  If  the  grantor  bounds  "to  an  oak  tree  on 
the  river,"  or  "to  a  stake  or  stakes  on  the  side  of  the 
way  and  thence  along  the  river  or  along  the  way,"  it  is 
generally  held  that  the  title  to  the  center  of  the  river  or 
the  way  will  still  pass.  Now  suppose  the  grantor 
bounds  "along  the  river  shore"  or  "along  the  side  of  the 
highway."  Here  the  authorities  divide.  In  some  juris- 
dictions the  courts  declare  that  the  literal  meaning  of 
the  words  must  be  followed,  and  that  the  expressions  used 
are  too  strong  to  cause  the  title  to  the  center  of  the 
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stream  or  the  highway  to  pass  (8).  In  others,  the  courts 
insist  that  title  to  the  center  of  the  river  or  the  way  will 
still  pass,  and  declare  that  even  stronger  expressions 
than  the  above  must  be  used  to  prevent  this  result  (9). 
This  rule  is  based  upon  the  public  policy  which  seeks  to 
prevent  leaving  a  title  outstanding  to  some  strips  of  land 
which  are  of  no  use  to  the  grantor  or  his  heirs,  except  to 
annoy  the  grantee  or  liis  heirs  or  assigns  whenever  the 
way  is  vacated  or  the  river  suddenly  changes  its  course  at 
some  remote  time  in  the  future.  It  may  be  observed  that 
the  alteration  of  the  natural  meaning  of  a  man's  words  in 
an  instrument  of  conveyance  on  grounds  of  public  pol- 
icy is  generally  dangerous  and  unjustifiable.  While  the 
authorities  are  not  all  harmonious,  it  is  held  that  rules  of 
construction  which  cause  the  title  to  the  center  of  a  way 
to  pass  apply  even  though  the  way  is  not  a  public  way, 
but  only  a  private  way  or  intended  way  or  street  (10). 


(8)  Starr  v.  Child,  20  Wend.  (N.  Y.)  149;  4  Kill  (N.  Y.)  369;  Buck 
V.  Squiers,  22  Vt.  484. 

(9)  Sleeper  v.  Laconia,  60  N.  H.  201;  Salter  v.  Jonas,  39  N.  J.  L.  469. 

(10)  Bissell  V.  New  York  Cen.  R.  R.  Co.,  23  N.  Y.  61. 


CHAPTER  11. 
ESTATES  AND  INTERESTS  CREATED. 

§  15.  Estates  created  in  both  wills  and  deeds  consid- 
ered. While  Part  I  of  this  article  is  devoted  primarily 
to  the  transfer  of  title  to  real  estate  with  the  consent  of 
the  owner,  excluding,  however,  transfers  upon  the  death 
of  the  owner  by  descent  or  by  will,  nevertheless,  with  re- 
spect to  estates  created  the  same  questions  arise  in  deeds 
and  wills  and  are  in  both  sorts  of  instruments  settled  to 
so  large  an  extent  by  the  same  rules,  that  it  is  advisable 
to  treat  the  creation  of  estates  in  both  instruments 
together. 

§  16.  Classification  of  estates.  Estates  in  real  prop- 
erty are  commonly  classified  as  follows:  (A)  Freehold, 
comprising  (1)  estates  of  inlieritance  [divided  into  (a) 
fee  simple  and  (b)  fee  tail],  and  (2)  life  estates;  (B) 
Less  than  freehold,  comprising  (1)  estates  for  years,  (2) 
estates  from  year  to  year,  (3)  estates  at  will,  and  (4) 
estates  at  sufferance.  A  further  subdivision  of  estates 
tail  and  of  life  estates  will  be  found  in  §  20  and  §  23, 
below. 

A  freehold  is  an  estate  of  uncertain  duration,  which 
may  continue  as  long  as  some  particular  human  life,  and 
which  is  not  terminable  solely  at  the  will  of  the  grantor  or 
owner  of  the  reversion.  See  the  article  on  History  of 
Real  Property,  §  28,  elsewhere  in  this  volume.  An  estate 
of  inheritance  is  a  freehold  which  on  the  death  of  the 
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owner  will  descend  to  his  heirs  if  undisposed  of  by  will. 
An  estate  for  1,000  years  is  not  a  freehold  (save  by  stat- 
ute), though  much  longer  than  a  life,  because  its  dura- 
tion is  not  uncertain.  An  estate  until  A  marries,  or  as 
long  as  he  continues  to  dwell  in  a  certain  place,  is  a  free- 
hold because  its  duration  is  uncertain  and  it  may  also  last 
as  long  as  A's  life. 

Section  1.  Ceeation  of  Peesent  Estates. 
§17.  Fee  simple.  Use  of  word  "heirs."  The  most 
complete  estate  of  ownership  is  known  as  a  fee,  or  estate 
in  fee  simple.  It  is  a  freehold  in  perpetuity.  It  was 
formerly  necessary  in  a  deed,  after  the  words  of  convey- 
ance to  the  grantee,  to  add  the  words  ''and  to  his  heirs," 
and  if  the  word  ''heirs"  was  not  used,  only  a  life  estate 
passed,  no  matter  how  clearly  an  absolute  interest  was 
intended  and  expressed  (1).  The  rule  was  not  quite  so 
strict  with  respect  to  the  creation  of  a  fee  simple  in  a 
will.  There,  if  "heirs"  was  not  used,  a  life  estate  was 
devised  unless  other  words  showed  a  contrary  intent  (2). 
Modern  statutes  have  changed  all  this,  so  that  a  simple 
gift  to  A,  whether  by  deed  or  will,  prima  facie  is  effective 
to  confer  a  fee  simple  upon  the  grantee  or  devisee,  and 
other  words  must  be  found  to  cut  down  the  interest  to  a 
less  estate.  Conveyances  to  modern  business  corpora- 
tions confer  a  fee  without  the  use  of  any  words  beyond 
the  name  of  the  corporation.  It  is  customary,  however, 
to  put  after  the  words  of  conveyance  to  the  corporation 
"and  to  its  successors  and  assigns  forever,"  so  as  to  in- 


(1)  Littleton,  §  1. 

(2)  Co.  Lit.  9b,  10a. 
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dicate  more    clearly    an    intent    to    confer    an  absolute 
interest. 

§  18.  Fee  tail.  A  fee  tail,  or  estate  tail,  is  an  estate 
which  descends  to  tlie  heirs  of  the  body  of  the  first 
grantee,  and  so  on  indefinitely  to  the  heirs  of  the  body  of 
each  talver  so  long  as  any  such  line  of  lineal  heirs  con- 
tinues to  exist.  As  originaJly  permitted  by  the  statute  de 
donis  of  Edward  I,  it  was  absolutely  inalienable  by  any 
tenant  (holder)  in  tall  for  the  time  being,  except  for  the 
life  of  that  tenant  in  tail.  During  the  fifteenth  century, 
however,  the  English  courts  found  a  devious  way  of  en- 
abling the  tenant  in  tail  to  turn  the  estate  tail  into  a  fee 
simple.  By  English  legislation  of  the  nineteenth  cen- 
tury this  method  was  simplified.  In  such  jurisdictions  of 
this  country  as  still  permit  estates  tail,  a  simple  convey- 
ance in  fee  by  the  tenant  in  tail  will  operate  to  transfer 
a  fee  simple.  In  most  states  statutes,  which  began  in 
this  country  about  a  century  ago,  abolish  estates  tail  en- 
tirely and  declare  that  whatever  would  have  been  an 
estate  tail  according  to  the  rules  of  the  common  law,  shall 
be  a  fee  simple.  Other  statutes  provide  that  he  who 
would  have  been  a  tenant  in  tail  by  the  rules  of  the  com- 
mon law  shall  have  a  life  estate,  and  that  on  his  death 
the  remainder  shall  pass  in  fee  simple  absolute  to  the 
person  or  persons  to  whom  the  estate  tail  would  on  the 
death  of  the  donee  in  tail  first  pass  ''according  to  the 
course  of  the  common  law."  Under  this  latter  form  of 
act  a  very  strange  result  has  been  reached.  By  the 
course  of  the  common  law  an  estate  tail  descended,  if  the 
tenant  in  tail  had  a  son,  or  several  sons  and  daughters, 
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to  the  eldest  son.  Such  was  the  ''course  of  the  common 
law."  Under  the  above  statute,  therefore,  it  would  log- 
ically follow  that  where  an  estate  tail  was  created  the 
tenant  in  tail  would  have  a  life  estate,  and,  upon  his  death 
leaving  a  large  family  of  children,  sons  and  daughters, 
the  eldest  son  only  would  have  the  remainder  in  fee. 
Such  is  the  result  actually  reached  under  the  Missouri 
statute  (3).  In  this  way  the  rule  of  primogeniture  has 
by  accident  been  preserved. 

§19.  Same:  Use  of  word  "heirs."  By  the  common 
law  of  England  it  was  an  absolute  requirement  for  the 
creation  of  a  fee  tail  by  a  deed  that  the  word  "heirs" 
should  be  used,  followed  by  any  words  of  procreation 
which  limit  heirs  to  the  lineal  descendants  of  the  trans- 
feree (-t).  In  wills  the  rule  was  more  relaxed,  and  it  was 
not  absolutely  necessary  to  use  the  word  ' '  heirs, ' '  but  any 
form  of  expression  which  indicated  an  intent  that  the 
lineal  descendant  of  the  first  taker  should  enjoy  in  in- 
finitum, was  sufficient  to  create  an  estate  tail.  These 
rules,  it  is  believed,  will  be  found  to  be  still  generally  in 
force  in  this  country. 

§  20.  Classes  of  estates  tail.  There  were  several  recog- 
nized divisions  of  estates  tail  (5).  An  estate  in  general 
tail  was  to  A  and  the  heirs  of  his  body.  Any  children  of 
the  grantee  or  donee  by  any  lawful  wife  might  inherit  it. 
An  estate  in  special  tail  was  to  A  and  the  heirs  of  his 
body  by  B,  his  wife.     Children  of  A  by  another  wife,  or 


(3)  Frame  v.  Humphreys,  164  Mo.  336;  Burris  v.  Page,  12  Mo.  358. 

(4)  Co.  Lit.  20a,  b. 

(5)  Littleton,  §§13-19,  21-24. 
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of  B  by  another  husband,  could  not  inherit  it.  Estates  in 
tail  male  were  limited  to  male  issue  of  the  donee,  and 
in  tail  female  to  female  issue.  These  divisions  might  be 
combined,  as  an  estate  to  A  in  general  tail  male,  or  one 
to  A  and  B  in  special  tail  female. 

§  21.  Life  estates.  Any  words  expressing  an  intent 
to  confer  upon  a  grantee  or  devisee  an  estate  for  the  life 
of  the  grantee  or  devisee,  or  for  the  life  of  another,  will 
be  given  effect.  It  should  be  noted,  however,  that  life  es- 
tates include  much  more  than  estates  for  the  life  of  any 
individual,  or  the  lives  of  any  individuals,  for  if  an  estate 
is  created  for  any  uncertain  period,  which  is  not  an  estate 
terminable  at  the  will  of  the  grantor  or  reversioner,  it  is 
technically  classed  with  life  estates.  Thus,  an  estate  for 
so  long  as  the  possessor  shall  please,  is  technically  classed 
with  life  estates  and  not  with  estates  at  will  (6). 

§  22.  Life  estates  by  implication.  Difficult  and  im- 
portant questions  arise  as  to  whether  a  life  estate  has 
been  created  by  impHcation.  Thus,  suppose  there  is  a 
devise  to  B  to  take  effect  from  and  after  the  death  of  A, 
with  no  direct  gift  to  A.  Will  a  life  estate  be  implied  to 
A?  The  English  judges  of  the  eighteenth  century  and 
early  part  of  the  nineteenth  century  were  much  inclined 
to  imply  the  gift  of  a  life  estate  to  A  rather  easily.  As, 
however,  they  have  become  more  exact  in  construing  lan- 
guage, a  tendency  has  developed  to  restrict  the  earlier 
holdings.  Within  the  last  twenty-five  years  the  higher 
courts  in  England  have  drawn  the  line  veiy  rigidly  upon 
the  implication  of  life  estates  in  the  circumstances  men- 

(6)     Beeson  v.  Burton,  12  C.  B.  647. 
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tioned.  The  rule  now  seems  to  be  that  no  life  estate  in  A 
will  be  implied  where  the  gift  * '  from  and  after  the  death 
of  A"  is  to  all  the  heirs  of  the  testator  and  one  outsider, 
or  where  the  gift  *' after  the  death  of  A"  is  to  all  the  heirs 
at  law  of  the  testator  but  one  (7).  The  implication  of  a 
life  estate  is  restricted  to  the  one  case  where  the  gift  from 
and  after  the  death  of  A  is  to  the  heirs  of  the  testator, 
and  to  them  alone.  The  implication  of  a  life  estate  in 
this  one  case  is  justified  upon  the  ground  that  there  is 
such  an  absurdity  in  the  heirs  who  are  expressly  excluded 
until  after  the  death  of  A  coming  in  before  that  time,  that 
a  life  estate  must  be  implied  to  A  in  order  to  carry  out 
the  intention  of  the  testator  that  his  heirs  at  law  shall  not 
take  until  after  the  death  of  A.  The  rule  seems  to  be  set- 
tled that  in  this  one  case  the  life  estate  will  be  implied. 
In  all  others,  no  matter  how  nearly  they  may  approxi- 
mate the  one  case  described,  the  English  judges,  at  least, 
refuse  to  make  any  implication  of  a  life  estate.  Ameri- 
can courts  would  probably  be  more  inclined  to  rely  for  a 
different  result  upon  a  special  context  in  the  will  (8). 
But  see  §§  76-77,  below. 

§23.  Classification  of  life  estates.  Life  estates  are 
usually  divided  into  two  classes:  (A)  conventional  (cre- 
ated by  act  of  the  parties),  including  (1)  estates  for  the 
life  of  the  grantee,  and  (2)  estates  pur  autre  vie  (for  an- 
other's life).  (B)  Legal  (created  by  operation  of  law), 
including  (1)  curtesy,  (2)  dower,  and  (3)  tenancy  in 
special  tail  after  possibility  of  issue  is  extinct.  A  grant  to 
A  for  his  life,  when  conveyed  by  A  to  B  becomes  in  B's 

(7)  Ralph  V.  Carrick.  11  Ch.  Dlv.  873. 

(8)  Anders  v.  Gerhard,  140  Pa.  153;  Holton  v.  White,  22  N.  J.  L.  330. 
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possession  an  estate  pur  autre  vie  (for  the  life  of  A). 
Estates  by  curtesy  and  dower  are  treated  in  §§  137-38, 
below.  Upon  a  gift  to  A  and  the  heirs  of  his  body  by  B, 
his  wife,  if  B  died  without  issue  it  is  evident  that  the  pos- 
sibility of  heirs  within  the  limitation  is  extinct,  and  that 
A's  estate  will  now  cease  with  his  life.  It  is  therefore 
for  certain  purposes  reduced  to  a  life  estate  by  operation 
of  law. 

§  24.  Estales  for  years,  from  year  to  year,  at  will,  and 
by  sufferance.  An  estate  for  years  was  a  grant  for  any 
definite  period  of  time,  long  or  short.  An  estate  at  will 
was  terminable  at  the  will  of  either  party.  An  estate  by 
sufferance  is  a  mere  holding  over  after  the  termination  of 
a  previous  right  to  possession.  All  of  these  are  fully 
treated  in  the  article  on  Landlord  and  Tenant  in  Volume 
IV  of  this  work.  The  estate  from  year  to  year  needs  a 
word  of  explanation.  It  is  not  improbable  that  at  all 
times  in  all  countries  the  leases  of  small  renters  have 
been  made  with  the  utmost  informality.  Formality  costs 
money,  and  the  cheap  tenancy  will  not  bear  the  expense. 
With  ignorant  or  dependent  tenants,  the  tendency  is  for 
the  landlord  merely  to  let  them  into  possession  at  a  cer- 
tain rental,  with  no  terms  as  to  the  length  of  tenancy 
being  specified.  On  its  face  this  must  be  regarded  as  a 
tenancy  at  the  will  of  both  parties.  Such  a  construction 
of  the  transaction,  however,  may  cause  hardship  to  the 
tenant,  for  he  may  be  put  out  of  possession  at  any  time. 
The  English  courts  began  very  early  to  rule  that  when 
the  tenant  paid  rent  by  the  year  or  by  any  aliquot  part  of 
a  year,  as  quarterly  or  half-yearly,  the  tenancy  was  one 
from  year  to  year,  and  that  neither  the  tenant  nor  the 
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landlord  could  terminate  the  lease  without  giving  six 
months'  notice  before  the  end  of  any  yearly  period  (9). 
In  the  absence  of  such  notice  the  tenancy  was  continuous, 
and  the  tenant  j^rotected.  See  the  article  on  History  of 
Real  Property,  §  32,  elsewhere  in  this  volume.  More  re- 
cently we  have  begun  to  have  the  tenancy  from  month  to 
month,  and  even  from  week  to  week.  These  occur  upon 
the  taking  of  possession  by  a  tenant  and  the  paying  of 
rent  by  the  month  or  by  the  week,  without  any  stipula- 
tion as  to  the  termination  of  the  tenancy.  The  notice 
here  required  is  a  whole  month's  notice  (10),  or  a  whole 
week's  notice,  before  the  end  of  any  monthly  or  weekly 
period.  See  the  article  on  Landlord  and  Tenant,  §§  111- 
12,  in  Volume  IV  of  this  work. 

§  25.  The  "premises"  and  "habendum."  Instruments 
granting  or  conveying  estates  in  describing  the  estate 
created  customarily  contained  what  were  called  "prem- 
ises" and  an  "habendum."  Thus,  a  conventional  con- 
veyance would  read  "to  A  and  his  heirs  [these  were  the 
premises]  to  have  and  to  hold  to  him  and  his  heirs  for- 
ever" [this  last  from  the  words  "to  have  and  to  hold" 
being  caJled  habendum].  The  premises  had,  it  is  be- 
lieved, no  special  significance  or  efficacy  in  a  will.  But 
when  the  premises  occurred  in  a  deed  it  was  a  rule  of 
somewhat  ancient  and  technical  character,  that,  if  any  in- 
consistency occurred  between  the  premises  and  the  hab- 
endum, the  words  of  the  premises  must  prevail.  The  ap- 
plication of  this  rule  was  to  be  found,  of  course,  in  in- 
formally drawn  instruments  which  would  read  "to  A  and 

(9)  Right  d.  Flower  v.  Darby,  1  T.  R.  159. 

(10)  Steffens  v.  Earl,  40  N.  J.  L.  128. 
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his  heirs  to  have  and  to  hold  to  A  for  life."    Frequently 
there  was  much  to  induce  the  belief  that  the  latter  words 
expressed  the  real  intent  of  the  grantor.    In  fact,  there 
is  a  natural  inference  that  of  two  inconsistently  expressed 
ideas  the  one  contained  in  the  clause  which  repeats  in 
varied  form  what  has  gone  before,  is  the  one  which  really 
expresses  the  writer's  intent.     Such  a  principle  is  applied 
in  construing  inconsistent  clauses  in  wills  where  the  two 
cannot  be  reconciled,  and  it  is  thought  unnecessary  to  in- 
validate the  whole  on  the  ground  of  uncertainty.     The 
rule  of  law,  however,  with  respect  to  the  habendum  in 
deeds  seems  to  have  been  inexorable— in  case  of  such  an 
inconsistency  as  that  just  put,  the  premises  must  pre- 
vail, and  A  would  be  entitled  to  a  fee  simple  and  not  to 
a  life  estate  (11).  There  has,  however,  been  much  relaxa- 
tion of  this  rule  in  this  country,  and  our  courts  now  seek 
to  carry  out  what  appears  to  have  been  the  really  ex- 
pressed intent,  with  the  result  that  the  language  of  the 
habendum  will  not  infrequently  be  found  prevailing  over 
the  language  of  the  premises  (12). 

§  26.  Joint  ownership.  The  only  joint  interests  now 
in  common  use  are  joint  tenancies  and  tenancies  in  com- 
mon. The  joint  tenancy  has  the  attribute  of  causing  the 
whole  interest  to  remain  in  the  hands  of  the  surviving 
joint  tenant  when  any  joint  tenant  dies.  Thus,  if  a  con- 
veyance be  made  to  A,  B  and  C  as  joint  tenants,  and  A 
dies,  B  and  C  are  joint  tenants  of  the  whole  estate  and 
A's  heirs  or  devisees  take  nothing.     When  B  dies  C  has 

(11)  Winter  v.  Gorsuch,  51  Md.  180. 

(12)  Miller  v.  Mowers,  227  III.  392. 
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the  wliole  estate,  and  on  C's  death  the  title  passes  by 
descent  to  his  heirs,  or  by  devise  according  to  his  will. 
On  the  other  hand,  when  A,  B,  and  C  are  tenants  in  com- 
mon, each  has  an  undivided  separate  interest  which  upon 
his  death  he  may  devise,  or  which  will  pass  to  his  heirs  by 
descent.  It  should  be  observed  that  one  joint  tenant  dur- 
ing his  life  may  alienate  his  shai^e,  and  his  alienee  then 
becomes  a  tenant  in  common  with  the  remaining  joint  ten- 
ants, who  still  remain  joint  tenants  as  between  them- 
selves. The  alienee  might  then  transfer  back  to  his 
alienor,  who  then  would  be  a  tenant  in  common  with  the 
other  tenants.  This  was  known  as  ''severing"  the  joint 
tenancy.  It  was  resorted  to  for  the  purpose  of  obtaining 
the  benefits  of  the  separate  ownership  which  the  tenancy 
in  common  afforded. 

Nowadays  joint  tenancy  is  usually  desired  where  title  is 
taken  by  a  husband  and  wife,  and  where  each  desires  the 
other  to  have  the  real  estate  in  case  he  or  she  dies  first. 
In  such  cases  it  is  most  convenient  to  convey  to  both  as 
joint  tenants.  Where,  however,  the  grantees  are  hus- 
band and  wife  it  may  satisfy  their  desires  to  become  ten- 
ants by  the  entirety,  which  is  like  joint  tenancy  only  that 
there  is  no  right  of  severance  and  one  spouse  alone  can 
convey  no  interest  without  the  joinder  of  the  other.  The 
nature  of  estates  by  the  entirety  and  whether  they  can  be 
created,  is  considered  in  another  place.  See  the  article 
on  Domestic  Relations  and  Persons,  §  36,  in  Vohime  II 
of  this  work.  In  making  a  conveyance  to  one  or  more 
persons  it  should  always  be  specified  whether  the  estate 
ia  to  be  a  joint  tenancy  or  a  tenancy  in  common.    If  noth- 
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ing  is  stated  the  inference  now  is  that  a  tenancy  in  com- 
mon is  meant,  though  the  old  common  law  rule  was  other- 
wise. To  create  a  joint  tenancy  it  is  necessary  therefore 
to  say  in  terms  that  A  and  B  are  to  hold  as  joint  tenants. 
Conveyancers  frequently  add  the  words  ''and  not  as  ten- 
ants in  common." 

Other  forms  of  joint  ownership  are  co-parcenery  and 
partnership.  Co-parcenery  is  like  tenancy  in  common  ex- 
cept that  it  must  be  created  or  continued  by  descent.  Any 
other  form  of  transfer  turns  it  into  a  tenancy  in  common. 
Partnership  is  a  form  of  joint  tenancy,  the  special  char- 
acteristics of  which  are  discussed  in  the  article  on  Part- 
nership in  Volimie  VIII  of  this  work. 

Section  2.     Creation  of  Easements. 

§  27.  Quasi  easements.  Closely  associated  with  the 
creation  of  estates  by  deed  is  that  of  the  creation  of  ease- 
ments in  deeds  transferring  title  to  a  part  of  the  estate 
belonging  to  the  grantor,  while  the  grantor  retains  the 
balance.  Suppose,  for  instance,  that  A  is  the  owner  of 
lots  one  and  two  and  uses  a  way  for  his  residence  on  lot 
one  over  lot  two  to  the  highway  thus : 


HIGHWAY, 
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The  way  from  lot  one  over  lot  two  is  not  an  easement, 
because  of  the  unity  of  title  in  A.  A  cannot  have  an 
easement  over  his  own  land.  The  user,  however,  of  the 
way  in  connection  with  lot  one  and  over  the  other  is  very 
properly  called  for  convenience  a  quasi  easement,  and  lot 
one  is  the  quasi  dominant  estate  and  lot  two  the  quasi 
servient  estate.  See  the  article  on  Rights  in  Land  of  An- 
other, §  §  30,  36,  in  Volume  IV  of  this  work. 

§  28.  Conveyance  of  quasi  dominant  estate.  If  A  con- 
veys lot  one  to  B,  it  is  important  that  B  have  the  same 
right  to  use  the  way  over  lot  two  that  A  always  had. 
Otherwise  he  may  have  no  access  to  the  highway.  The 
proper  course  for  B  to  pursue  is  to  require  A  in  his  deed 
expressly  to  grant  him  a  right  of  way  over  a  defined  strip 
to  the  highway.  It  will  be  enough,  however,  if  A  grant  to 
B  as  appurtenant  to  lot  one  *'all  ways  as  then  used  and 
enjoyed"  (13).  But  it  will  not  be  a  sufficient  express 
grant  of  an  easement  to  B  to  convey  to  B  lot  one  ''to- 
gether with  all  and  singular  the  hereditaments  and  ap- 
purtenances thereunto  belonging"  (see  note  13).  Sup- 
pose, then,  that  A  uses  insufficient  words  to  create  an  ex- 
press easement  in  favor  of  lot  one  over  lot  two.  Under 
certain  circumstances  B  will  nevertheless  have  such  an 
easement  by  operation  of  law  without  words.  Thus,  in 
the  case  put,  if  B  upon  taking  lot  one  would  be  left  with- 
out any  right  of  access  to  the  highway,  unless  he  has  a 
way  over  lot  two,  so  that  the  way  is  what  may  be  called 
a  way  of  necessity,  B  will  secure  the  easement  of  the  right 


(13)     Saunders  v.  Ollff,  Moore,  467. 
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of  way  by  operation  of  law  without  words  (14).  If  in 
our  original  case  the  way  is  not  one  of  necessity  to  lot  one 
because  of  another  highway  at  the  back  of  lot  one,  still  B 
will  have  an  easement  or  right  of  way  over  lot  two  by 
operation  of  law,  provided  the  way  over  lot  two  was  in 
fact  used  continuously  and  apparently  by  A  before  and  at 
the  time  of  the  conveyance  to  B  (15). 

§  29.  Conveyance  of  quasi  servient  estate.  If  A  con- 
veys lot  two  to  B,  it  is  important  for  A  himself  to  secure 
the  grant  of  an  easement  to  himself  from  B  at  the  time 
B  becomes  by  the  conveyance  the  owner  of  the  quasi  serv- 
ient estate.  The  safe  and  proper  way  to  do  this  is  to  use 
a  deed,  in  form  an  indenture,  containing  a  distinct  grant 
to  the  party  of  the  first  part  of  an  easement  over  lot  two 
by  the  party  of  the  second  part  (the  grantee  of  lot  two) 
in  favor  of  lot  one,  and  then  to  have  this  deed  signed  and 
sealed  by  the  grantee  as  well  as  the  grantor.  In  this  way 
the  grantee  B,  by  the  same  insti-ument  by  which  he  re- 
ceives title  to  lot  two,  duly  and  properly  creates  an  ease- 
ment over  it  in  favor  of  the  owner  of  lot  one.  In  this 
country,  however,  it  is  believed  that  such  care  and  exact- 
ness in  conveyancing  is  unusual,  especially  in  niral  dis- 
tricts, and  grantors  hke  A  are  accustomed  to  execute 
deeds  poll  signed  and  sealed  by  themselves  alone,  merely 
reserving  to  themselves  an  easement  over  the  lot  con- 
veyed. The  theoretical  difficulty  with  this  sort  of  an  in- 
strument is  that  easements  generally  can  be  created  only 
by  instruments  under  seal  or  at  least  by  a  writing  signed 

(14)  Clark  v.  Cogge,  Cro.  Jac.  170. 

(15)  Martin  v.  Murphy,  221  111.  C32;  Watts  v.  Kelson,  L.  R.  G  Ch.  166. 
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by  the  person  creating  the  easement.  Since  the  real  char- 
acter of  the  transaction  between  A  and  B  demands  the 
grant  back  of  an  easement  by  the  grantee,  no  easement  can 
be  created  without  his  seal  and  signature,  or  at  least  with- 
out his  signature.  In  England  this  theoretical  difficulty  is 
insurmountable  and  the  seal  at  least  of  the  grantee  is  es- 
sential, and  no  easement  is  created  by  mere  words  of  res- 
ervation on  the  part  of  the  grantor  without  also  the  seal 
of  the  grantee  (16).  In  this  country,  however,  the  ef- 
ficacy of  the  words  of  reservation  to  create  the  easement 
in  favor  of  the  grantor  is  very  generally  recognized,  al- 
though there  is  no  seal  or  signature  on  the  part  of  the 
grantee  (17).  One  jurisdiction  at  least  in  this  country 
gives  effect  to  the  words  of  reservation  where  there  is  no 
seal  or  signature  of  the  grantee,  only  providing  the  user 
of  the  quasi  easement  existed  at  and  before  the  time  of 
the  conveyance  from  A  to  B  (18). 

§30.  Same:  Creation  of  easement  by  operation  of  law. 
Even,  however,  where  no  words  at  all  are  used  the  ease- 
ment may  be  created  in  favor  of  the  grantor  by  operation 
of  law.  This  occurs  where  the  easement  is  one  of  neces- 
sity (19).  "Where  the  easement  is  not  one  of  necessity 
the  English  cases  require  that  the  user  of  the  quasi  ease- 
ment exist  before  and  at  the  time  of  the  conveyance  by  A 
to  B,  and  that  the  user  of  it  by  A  be  continuous,  apparent 


(16)  Gale  on  Easements  (7th  ed.),  71. 

(17)  Hagge'ty  v.  Lee,  54  N.  J.  L.  580;  Druecker  v.  McLaughlin,  235 
111.  367. 

(18)  Ashcroft  v.  Eastern  Ry.  Co.,  126  Mass.  196. 

(19)  Packer  v.  Welsted,  2  Sid.  39,  111. 
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and  reciprocal  (20).  This  last  element  would  exist  in  the 
case  put  if  the  right  of  way  in  question,  instead  of  run- 
ning wholly  on  lot  two,  ran  to  the  highway  one-half  on  lot 
two  and  one-half  on  lot  one — that  is  to  say,  along  the 
boundary  line  between  the  two  lots.  In  this  way  the  user 
of  the  way  would  be  reciprocal,  i.  e.,  the  user  of  the  way 
by  the  owner  of  lot  one  would  involve  the  user  of  the  land 
of  lot  two,  and  the  user  of  the  way  by  the  owner  of  lot  two 
would  involve  the  user  of  the  land  of  lot  one.  Many  ju- 
risdictions in  this  country  require  the  same  elements  (21). 
The  reason  for  requiring  the  element  of  reciprocal  use  in 
the  case  of  implied  reservation  or  grant  back,  and  not  in 
the  case  of  implied  grant,  is  that  the  deed  must  be  taken 
most  strongly  against  the  grantor,  and  that  he  cannot  be 
permitted  so  easily  to  derogate  from  his  conveyance  by 
the  creation  of  an  easement  in  himself  in  the  property 
granted  as  he  can  to  grant  an  easement  over  his  own  land 
by  implication  in  favor  of  the  land  granted.  But  many 
American  jurisdictions  hold  that  it  is  enough  to  cause  the 
creation  of  an  easement  by  operation  of  law  in  the 
grantor,  if  the  quasi  easement  was  continuous  and  ap- 
parent, thus  refusing  to  recognize  any  distinction  be- 
tween implied  reservation  and  implied  grant  of  an  ease- 
ment (22). 


(20)  Union   Lighterage   Co.   v.    London    Graving   Dock   Co.,    L.    R. 
(1902)   2  Cli.  557. 

(21)  Mitchell  v.  Seipel,  53  Md.  251;  Wells  v.  Garbiitt,  132  N.  Y.  430; 
Toothe  V.  Bryce,  50  N.  J.  Eq.  589. 

(22)  Powers  v.   ITeffernan,   233   111.  597;    Geible  v.   Smith,  146  Pa. 
276;  Fremont  v.  Gay  ton,  67  Neb.  263, 
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Section  3.     Creation  of  Futuee  Inteeests. 

§  31.  Classes  of  future  interests.  Future  interests  in 
land  are  those  not  at  present  enjoyed  in  actual  posses- 
sion, but  whicli  may  be,  if  at  all,  some  time  in  the  future. 
The  future  interests  recognized  by  the  common  law  were 
reversions,  remainders,  rights  of  entry  and  possibilities 
of  reverter,  and  the  marital  rights  of  dower  and  curtesy. 
A  reversion  was  the  estate  left  in  a  party  after  he  had 
conveyed  away  less  than  a  fee,  as  in  a  transfer  by  X  to 
A  for  life  or  for  years.  X  has  a  reversion  after  the  ter- 
mination of  A 's  estate.  After  a  reversion  has  been  thus 
created  it  may  be  transferred  by  X  to  another  and  will 
remain  a  reversion.  A  remainder  was  an  estate  created  by 
the  same  transfer  as  a  preceding  estate  and  taking  effect 
immediately  upon  the  termination  of  that  estate.  There 
could  be  several  successive  remainders.  A  transfer  by  X  to 
A  for  life,  then  to  B  for  life,  and  then  to  C  in  fee,  creates 
remainders  in  B  and  C.  A  right  of  entry  and  possibility 
of  reverter  were  not  estates,  but  were  rights  that  might 
produce  estates.  A  transfer  by  X  to  A  in  fee,  on  condition 
liquor  is  never  sold  on  the  premises,  gives  X  and  his 
heirs  a  right  to  regain  the  estate  by  entering  on  it  for  con- 
dition broken.  A  similar  transfer  to  A  until  liquor  shall  be 
sold  on  the  premises  revests  the  land  in  X,  without  entry, 
as  soon  as  liquor  is  sold.  This  is  a  possibility  of  re- 
verter.   For  dower  and  curtesy  see  §§  137-38,  below. 

§  32.  Vested  and  contingent  future  interests.  A  re- 
mainder is  ''vested,"  as  the  phrase  goes,  if,  throughout 
its  continuance,  A,  or  A  and  his  heirs,  have  the  right  to 
immediate  possession,  whenever  and  however  the  pre- 
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ceding  estates  may  determine  (22a).  Reversions  are. 
always  vested.  No  other  future  interests  are  always 
vested.  Remainders  may  be  vested  or  contingent  (see  §  § 
38-39,  below).  A  transfer  to  A  for  life,  or  for  ten  years, 
then  to  B  for  life  or  years,  and  then  to  C  in  fee, 
gives  vested  remainders  to  B  and  C.  There  are  no 
conditions  precedent  to  their  rights  to  immediate  pos- 
session as  soon  as  the  preceding  estates  end.  B  may  die 
before  A,  and  so  never  actually  enjoy  his  life  estate,  but 
this  is  only  because  his  life  estate  itself  has  come  to  an 
end.  "Throughout  the  continuance"  of  B's  life  estate 
there  was  no  condition  precedent  to  his  right  to  posses- 
sion, except  the  existence  of  the  preceding  estate  in  A. 
A  transfer  to  A  and  his  heirs  until  B's  marriage,  and  then 
to  B,  gives  B  a  contingent  remainder,  subject  to  the  con- 
dition precedent  of  his  marriage.  So,  a  transfer  to  A  for 
life,  remainder  to  the  first  son  (now  unborn)  of  B.  Until 
B  's  son  is  bom  the  remainder  is  contingent.  As  soon  as 
he  is  born  it  vests  in  him,  and  takes  effect  in  possession 
at  the  end  of  A's  life  estate.  Rights  of  entry  and  possi- 
bilities of  reverter  are,  of  course,  always  contingent 
interests. 

§  33.  Modern  freedom  to  create  future  interests.  Tlie 
alienability  of  future  interests  has  already  been  some- 
what discussed  (§§  8-9,  above).  The  more  interesting 
and  difficult  question  is  how  far  future  interests  can  be 
created  at  all,  so  that  the  transferee  who  is  to  enjoy  in 
the  future  will  be  entitled  when  the  time  arrives.  At  the 
present  day  the  layman  may  safely  start  with  the  idea 


(22a)     Gray,   Rule  Against  Perpetuities    (2d  ed.),   §101. 
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that  he  can  create  any  sort  of  future  interest  which  he 
desires.  The  land  is  his.  It  is  his  natural  idea,  con- 
firmed in  him  by  the  spirit  of  the  law  today,  that  he  can 
create  such  interests  in  it  as  he  pleases,  subject  only  to 
restrictions  imposed  by  modern  public  policy  ( §  §  59-71, 
below). 

Thus,  you  can  transfer  to  A  a  fee  simple,  subject  to  a 
condition  of  forfeiture  upon  the  happening  of  which  the 
transferor  or  his  heirs  will  be  entitled  to  possession  again 
as  the  full  owner  in  fee  (23).  Such  conditions  of  for- 
feiture are  of  everyday  occurrence  in  the  ordinary  lease 
for  years.  You  can  give  an  interest  to  A,  and  then  to  B, 
and  then  to  C.  A's  interest  may  be  a  life  estate  or  a  term 
for  years,  with  an  interest  after  A's  death  or  at  the  end 
of  the  term  to  B ;  or  B  may  take  on  the  contingency  that 
A  die  without  any  child  surviving  him  or  upon  any  other 
contingency,  with  the  exceptions  hereinafter  mentioned 
(§§  59-71,  below).  A's  interest  may  be  a  fee  simple,  and 
B  's  may  take  effect  in  the  event  that  A  dies  without  issue, 
him  surviving,  or  ujoon  any  other  condition  or  contin- 
gency, subject  to  those  exceptions.  An  interest  may  be 
conveyed  to  B  to  take  effect  contingently  or  at  a  certain 
time  in  the  future,  without  any  previous  interest  being 
expressly  conferred  at  all ;  or  A  may  be  given  a  life  estate 
for  a  term  of  years,  and  it  may  be  provided  that  a  year 
after  A's  dsath  B  shall  be  entitled. 

§34.  Same:  Further  illustrations.  Even  stranger 
things  than  these  may  be  done.  Land  may  be  trans- 
ferred to  such  persons  and  in  such  estates  as  A  shall  ap- 


(23)     Gray  v.  Chicago,  Mil.  &  St.  P.  Ry.,  189  111.  400. 
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point,  and  upon  A*s  appointment  the  appointee  will  take 
the  title  appointed.  A  rather  striking  nse  of  this  power 
of  ai^pointment  was  made  in  England,  when  land  owners 
desired  to  retain  the  title  to  their  properties  free  from 
the  necessity  of  obtaining  the  wife's  waiver  of  dower  in 
case  the  land  owner  conveyed  his  estates  during  the  wife's 
lifetime.  The  result  desired  was  obtained  in  this  way: 
A,  being  the  owner  in  fee  of  Blackacre,  and  about  to 
marry,  would,  jDrior  to  the  marriage,  convey  to  himself 
in  fee  with  full  power  to  appoint  by  deed  or  will,  and  in 
default  of  appointment,  to  himself  in  fee  simple.  He 
then  married.  His  wife  became  entitled  to  dower  in  the 
property  which  he  owned  in  fee  simple,  but  upon  his  ap- 
pointment, A  was  not  obliged  to  secure  the  wife 's  waiver 
of  that  dower,  because  the  appointee  took  by  virtue  of 
the  original  instrument  which  created  the  power  and  this 
was  made  before  A  was  married,  and  hence  was  not  sub- 
ject to  the  dower  interest  of  any  wife  (24),  So,  a  title 
may  be  conveyed  to  A  with  power  in  the  grantor  to  revoke 
at  any  time  and,  upon  revocation,  A  will  lose'his  title  and 
the  transferor  will  have  it  again.  Land  may  be  trans- 
ferred to  A  and  his  children  born  and  to  bo  bora,  and  the 
children  as  thereafter  bom  will  come  in  and  share  the 
estate.  A  land  owner  may  even  transfer  to  himself  an 
estate.  Of  course  there  is  no  object  in  this  unless  the 
transferor  desires  to  create  a  power  of  appointment  in 
himself,  as  in  the  example  above  given,  where  A  was  seek- 
ing to  cut  his  future  wife's  dower  interest  off,  or  unless 
he  desires  to  confer  upon  himself  a  life  estate  with  future 


(24)     Sugden  on  Powers  (8th  ed.),  144. 
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interests  in  others.  The  usual  case  which  one  meets  in 
practice  is  where  the  grantor  conveys  to  his  children,  re- 
serving to  himself  a  life  estate.  In  short,  it  seems  as  if 
every  possible  vagary  in  the  creation  of  interests  in  land 
that  a  grantor  or  tester  could  think  of  might  be  validly 
created — always  provided,  however,  that  there  are  ob- 
served certain  limits  to  be  hereafter  mentioned  (§§  59-71, 
below). 

§  35.  Early  importance  of  seisin  of  land.  This  great 
freedom  in  the  creation  of  future  interests  which  we  en- 
joy today  is  a  unique  attribute  of  English  law.  It  is  the 
result  of  an  evolution  in  the  English  law  of  real  property 
continuing  from  the  middle  ages  to  the  present  time.  In 
the  middle  ages  when  feudalism  still  prevailed  in  Eng- 
land, the  seisin,  or  possession  of  land  by  one  claiming  a 
freehold  (§16,  above),  was  of  very  great  importance. 
He  who  had  it  even  had  claims  to  consideration  at  the 
hands  of  the  law  as  against  one  out  of  possession  who 
today  would  be  called  the  rightful  owner.  In  other 
words,  far  more  than  today  the  person  in  possession 
claiming  a  freehold,  even  wrongfully,  was  preferred  to 
the  rightful  owner.  The  reason  for  this  is  not  difficult  to 
understand.  The  feudal  system  depended  upon  the  ren- 
dering of  the  feudal  services  and  the  payment  of  the 
feudal  dues  by  the  feudal  tenant  in  possession.  The  ex- 
acting of  those  services  and  dues  could  be  enforced  prac- 
tically only  against  those  in  actual  possession  of  the  free- 
hold. This  possession  or  seisin,  therefore,  carried  with 
it  feudal  burdens.  It  was  not  unnatural,  therefore,  that 
what  today  we  call  the  absolute  ownership  should  be  less 
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important ;  that  actual  possession,  under  a  claim  of  free- 
hold, and  the  performance  of  the  feudal  duties  was  more 
important;  and  that  the  law  should  protect  the  latter 
much  further  than  it  does  today. 

§  36.  Creation  of  future  freeholds  limited  by  necessity 
of  livery  of  seisin.  As  livery  of  seisin  (formal  putting  in 
possession — §  6,  above),  was  necessary  to  the  transfer  of 
a  freehold,  X  could  not  directly  transfer  to  A  an  estate  for 
life  or  in  fee  to  begin  five  years  from  that  date.  He  could 
tmnsfer  a  term  of  five  years  to  P,  followed  by  a  free- 
hold remainder  to  A,  by  making  livery  of  seisin  at  once 
to  P  on  behalf  of  A.  A  thus  obtained  a  present  seisin, 
and  P  was  his  tenant.  Successive  future  estates  after  a 
freehold  were  not  open  to  this  objection,  as  the  seisin  was 
transferred  to  the  first  freehold  tenant  for  the  benefit  of 
all  succeeding  estates  created  at  the  same  time,  and 
passed  to  each  successive  owner  as  he  came  into  actual 
possession  of  the  land. 

§  37.  Feudal  objections  to  creation  of  future  interests. 
While  seisin  was  so  important  an  element  in  the  feudal 
system,  it  was  natural  that  few,  if  any,  future  interests 
should  have  been  permitted.  It  was  natural  that  no  fu- 
ture interest  should  be  permitted  which  left  a  gap  be- 
tween a  present  estate  in  possession  and  a  future  interest. 
Thus,  if  an  estate  were  given  to  A  for  life,  and  five  yeare 
after  A's  death  to  B,  the  estate  in  B  was  entirely  invalid. 
During  the  five  years  there  would  be  no  one  to  perfoirm 
the  feudal  duties,  and,  if  this  might  be  so  for  five  years,  it 
might  be  so  for  longer.  It  was  no  answer  to  this  to  say 
that  the  creator  of  the  interests  would  have  the  right  to 


98  TITLE  OF  REAL  ESTATE 

possession  during  the  interval,  for,  even  if  lie  had  this 
right,  there  was  no  prohability  that  he  would  exercise  it 
and  assume  the  feudal  burdens  for  any  such  temporary 
occupation;  and,  even  if  he  did,  the  disorder  likely  to 
ensue  upon  his  being  forced  at  the  end  of  the  five  years  to 
give  up  his  possession  and  seisin  to  the  one  next  entitled, 
was  to  be  avoided  if  possible.     The  feudal  rule  became 
firmly  established  that  interests  to  take  effect  in  posses- 
sion in  the  future  after  a  gap  were  wholly  void  from  the 
start  (25).    If  the  attempted  creation  of  estates  Were  to 
A  in  fee  and  if  A  died  without  issue  him  surviving  to  B  in 
fee,  there  was  not  a  gap  between  the  two  estates,  but  a 
lapping  over  of  the  second  estate  upon  the  first.    This 
was  objectionable  from  the  feudal  point  of  view  because 
if  the  first  taker   took   possession    and   performed  the 
feudal  duties,  there  was  a  fair  probability  of  trouble 
when  his  heirs  at  the  end  of  his  life  were  asked  to  give 
up  the  estate  to  B.    If  A  did  not  take  possession  and  per- 
form the  feudal  duties  for  the  possibly  short  and  pre- 
carious term  of  his  life,  then  there  was  a  gap  in  the  seisin 
or  possession  and  a  consequent  failure  in  the  perform- 
ance of  feudal  services  and  dues.     Hence,  any  future  in- 
terest which  overlapped  upon  or  interrupted  the  preced- 
ing interest  in  possession  was  wholly  void.     It  followed 
from  these  feudal  principles  that  there  could  be  no  such 
thing  as  the  creation  of  a  future  interest  by  the  exercise 
of  a  power,  and  that  a  conveyance  to  A  and  his  children 
born  and  to  be  born,  would  be  wholly  ineffective  as  to 
children  born  after  the  conveyance  took  effect. 

(25)     Buckler  v.  Hardy,  Cro.  El.  585. 
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§  38.  Vested  future  interests  unobjectionable.  One 
sort  of  future  interest  was,  however,  unobjectionable. 
That  was  an  interest  after  a  life  estate,  which,  by  the  ex- 
pressed provision  of  the  creator  of  it,  stood  ready  at  all 
times  during  the  continuance  of  the  life  estate  to  take 
effect  in  possession,  whenever  and  however  the  preceding 
estate  determined.  This  was  a  vested  remainder  (§  32, 
above).  Thus,  estates  might  be  created  to  A  for  life, 
with  remainder  to  B  and  his  heirs.  Here  there  is  no  pos- 
sibility of  a  gap  between  A's  and  B's  interests  and  no 
possibility  of  a  lapping-over.  B's  interest  stands  ready 
to  take  effect,  whenever  and  however  the  preceding  estate 
determines.  Thus,  the  objection  of  the  feudal  system  to 
future  interests  of  the  sort  above  described  were  avoided. 

§  39.  Introduction  of  contingent  remainders.  Their 
destructibility.  Suppose  now  that  the  interests  attempted 
to  be  created  were  to  A  for  life  and  then  to  A's  eldest 
child  if  he  reaches  twenty-one.  Here  the  interest  in  the 
child  of  A  does  not  as  expressly  limited,  stand  ready  at 
all  times  to  take  effect  in  possession  whenever  and  how- 
ever the  preceding  life  estate  determines,  for  if  A  dies 
before  his  child  reaches  twenty-one  there  would  be  the 
same  sort  of  a  gap  as  in  the  case  first  put.  On  the  other 
Land,  in  the  case  first  put  there  is  the  absolute  certainty 
of  this  gap,  while  in  the  case  of  the  interests  limited  to 
the  eldest  son  of  A  if  he  reaches  twenty-one,  there  is  a 
chance  that  there  will  be  no  gap,  for  the  son  may  reach 
twenty-one  before  the  tennination  of  A's  life  estate.  Up 
to  1430  the  feudal  law  refused  to  recognize  the  validity 
of  the  interest  to  A's  eldest  sou  in  the  case  put,  and  held 
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it  wholly  void  because  of  a  possibility  that  a  gap  might 
occur.  No  doubt  this  was  in  accord  with  the  strict  spirit 
of  the  feudal  system.  But  by  1430  feudalism  as  a  sys- 
tem was  weakened  and  declining,  and  the  modern  policy 
of  carrying  out  the  intent  of  the  landowner  in  creating 
estates  was  gaining  strength.  In  1430,  therefore,  it  is 
not  surprising  to  find  the  rule  promulgated  that  the  in- 
terest in  A's  oldest  son  provided  he  reached  twenty-one, 
would  be  valid  providing  the  event  upon  which  the  in- 
terest was  to  take  effect  in  possession  happened  before  or 
at  the  time  of  the  termination  of  A's  life  estate  (26).  In 
short,  the  future  interest  was  valid  if,  before  or  at  the 
time  of  the  termination  of  the  previous  life  estate,  it 
came  into  a  position  where  it  stood  ready  to  take  effect  in 
possession,  whenever  and  however  the  preceding  estate 
determined ;  thereby  becoming  in  all  respects  like  the  fu- 
ture interests  which  the  feudal  system  had  always  re- 
garded as  valid.  In  time  the  form  of  the  rule  was 
changed  to  this:  The  interest  in  the  eldest  son  of  A  as 
put  above  would  fail  or  was  void  unless  the  event  upon 
which  it  was  limited  happened  before  or  at  the  time  of 
the  termination  of  the  preceding  estate.  This  was  fa- 
miliarly called  the  rule  of  destructibility  of  contingent 
remainders.  The  later  history  of  this  rule  and  its  aboli- 
tion by  modern  statutes  is  hereafter  considered 
(§§46-47). 

§  40.  Future  interests  created  by  trusts  before  statute 
of  uses.  Such,  then,  was  the  feudal  law  with  regard  to 
the  validity  of  future  interests.    It  only  remains  in  this 


(26)     21  Law  Quar.  Rev.  118,  125. 
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brief  historical  sketch  to  indicate  how  the  future  interest 
after  a  gap,  or  limited  so  as  to  overlap  the  preceding  in- 
terest, which  the  feudal  law  refused  in  any  way  to  recog- 
nize, became  possible  by  means  of  trusts  before  the  stat- 
ute of  uses  of  Henry  VIII,  and  how  they  became  valid 
legal  estates  by  virtue  of  that  statute. 

While  the  feudal  law  of  real  property  was  being  admin- 
istered by  the  law  courts  of  England  in  all  its  strictness, 
there  grew  up  beside  it  and  inimical  to  it,  the  practice  of 
creating  trusteeships.  The  feudal  legal  title  was  placed 
in  A,  B,  and  C  as  joint  tenants  in  fee,  but  they  were  di- 
rected to  hold  this  legal  title  to  the  use  of  certain  persons, 
or  upon  trust  for  certain  purposes  specified.  At  first 
these  trusts  were  enforced  by  no  secular  authority  what- 
soever, but,  by  the  time  of  Henry  VI,  the  king's  authority 
as  exercised  by  his  chancellor,  was  used  to  compel  the 
trustees  to  carry  out  the  terms  of  the  trusts.  The  scope 
and  object  of  these  trusts  were  numerous,  and  not  to  be 
described  here.  It  is  sufficient  to  say  that  the  beneficial 
interests  were  not  subject  to  feudal  rules.  Hence,  where 
the  trustees  were  directed  to  hold  for  the  benefit  of  B 
after  five  years  from  date ;  or  for  the  benefit  of  A  for  life, 
and  one  year  after  A 's  death  for  B  in  fee ;  or  for  A  abso- 
lutely, and  if  he  died  without  issue  him  surviving,  then 
for  B  absolutely;  or  where  the  trustees  were  directed  to 
hold  to  such  uses  as  the  creator  of  the  tnist  should  by 
his  last  will  appoint  these  trusts  would  be  carried  out  ac- 
cording to  the  intention  of  the  creator  of  them,  although 
as  legal  estates  they  were  forbidden  by  the  feudal  rules. 
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§41.  Effect  of  statute  of  uses  (1536).  In  1535  there 
was  passed  the  statute  of  uses,  which  in  substance  de- 
clared that  whenever  a  trustee  was  seized  of  the  legal 
title  to  the  use  of  another,  that  other  should  have  the  legal 
estate  to  the  extent  that  he  had  the  use  or  beneficial  in- 
terest. By  this  act  what  was,  before  the  statute  of  uses, 
an  equitable  estate  or  trust,  became  a  legal  estate.  There- 
fore, where  the  land  was  conveyed  to  X  and  his  heirs  to 
the  use  of  B  after  five  years  from  date ;  or  to  the  use  of  A 
for  life,  and  one  year  after  A 's  death  to  B  and  his  heirs ; 
after  the  statute  of  uses  B  had  a  valid  legal  estate  begin- 
ning in  the  future,  or  taking  effect  after  a  gap,  though  in 
direct  contravention  of  the  principles  of  the  feudal  law. 
So,  if  after  the  statute  of  uses  the  conveyance  was  made 
to  X  and  his  heirs  to  the  use  of  A  and  his  heirs,  but  if  A 
died  without  issue  him  surviving,  then  to  B  and  his  heirs, 
again  B  would  have  a  legal  future  interest  taking  effect 
by  way  of  interruption  or  overlapping  upon  A's  estate 
and  in  direct  contravention  of  feudal  principles.  But 
the  landowner  could  dispense  with  the  conveyance  to  a 
third  party,  such  as  X,  and  could  covenant  to  stand  seized 
of  the  land  to  the  use  of  A  for  life,  and  one  year  after  A's 
death  to  B  and  his  heirs ;  or  for  A  and  his  heirs,  and  if  A 
died  without  issue  him  surviving  to  B  and  his  heirs ;  and 
by  force  of  the  statute  in  both  cases  A  and  B  would  have 
the  legal  estates  limited,  in  direct  contravention  of  the 
principles  of  the  feudal  law.  To  the  validity,  however, 
of  a  covenant  to  stand  seized  it  was  necessaiy  either  that 
the  covenant  should  be  under  seal  and  in  favor  of  a  blood 
relation,  or  that  there  should  be  a  money  consideration 
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actually  paid  or  expressed  to  be  paid.  It  was  but  a  step 
from  this  to  the  rule  of  construction  that  any  deed  (under 
seal)  puri3orting  a  direct  conveyance  to  a  blood  relation, 
or,  if  not,  containing  the  recital  of  a  money  consideration, 
was  to  be  constnied  as  a  covenant  to  stand  seized,  if  nec- 
essary in  order  to  carry  out  the  expressed  intent  (27)'. 
Hence,  if  an  ordinary  deed  such  as  is  in  use  today,  under 
seal  and  with  the  recital  of  a  consideration  of  one  dollar 
in  hand  paid,  purports  to  convey  an  estate  to  A  for  life, 
and  one  year  after  A 's  death  to  B  in  fee ;  or  to  A  in  fee, 
and  if  A  die  without  issue  him  surviving  to  B  in  fee; 
it  may,  if  necessary  to  give  validity  to  the  estates  at- 
tempted to  be  created,  be  read  as  a  covenant  to  stand 
seized  to  the  use  of  A  for  life,  and  one  year  after  A's 
death  to  B  and  his  heirs ;  or  as  a  covenant  to  stand  seized 
to  the  use  of  A  and  his  heirs,  and  if  A  die  without  issue 
him  survi\dng  to  B  and  his  heirs.  Upon  precisely  the 
same  reasoning,  by  the  ordinary  deed  in  common  use 
today  powers  of  appointment  may  be  created,  and,  when 
the  appointment  is  made,  a  legal  estate  by  way  of  ap- 
pointment will  be  created.  So,  a  deed  purporting  to  con- 
vey to  A  and  his  children  born  and  to  be  born,  is  valid 
to  let  in  to  the  benelSts  of  the  conveyance  after-bom  chil- 
dren of  A.  For  a  full  account  of  the  effect  of  the  statute 
of  uses  upon  conveyancing,  see  the  article  on  History 
of  Real  Property,  §§37-40,  elsewhere  in  this  volume. 

§  42.  Effect  of  statute  of  wills  (1540).  But  this  free- 
dom in  the  creation  of  future  interests  would  have  been 
still  very  much  restricted  had  it  been  confined  only  to 


(27)     Roe  V.  Tranmer,  2  Wils.  75. 
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the  creation  by  deed  of  such  future  interests  as  the  feudal 
law  would  not  permit.  To  complete  the  freedom  in  the 
creation  of  such  future  interests  it  was  necessary  that 
the  rules  which  obtained  in  conveyances  inter  vivos  to 
uses  under  the  statute  of  uses  should  j^revail  also  where 
the  estates  were  created  by  will.  This  was  accomplished, 
for  no  sooner  were  devises  of  land  permitted  by  will,  by 
the  statute  of  wills  of  Henry  VIII  in  1540,  than  the  same 
liberty  with  respect  to  the  creation  of  future  interests 
created  by  will  was  permitted  as  obtained  in  the  case  of 
conveyances  to  uses. 

Prior  to  the  time  of  Charles  II  it  is  probable  that  the 
creation  of  future  interests  such  as  were  prohibited  by 
the  feudal  law  were  not  common.  About  the  time  of 
Charles  II,  however,  the  beginnings  of  modem  English 
conveyancing  began  to  aj^pear  and  from  then  to  the  pres- 
ent time  there  has  been  a  constantly  increasing  enjoy- 
ment of  freedom  in  the  creation  of  future  estates. 

§  43.  Classification  of  future  interests  arising  under 
statutes  of  uses  and  of  wills.  AVhere  a  future  interest 
took  effect  under  the  statute  of  uses  just  as  a  common 
law  remainder  would,  that  is,  exactly  at  the  determina- 
tion of  the  preceding  estates,  it  was  variou.sly  called  a 
''future  use,"  a  ''contingent  use,"  and  a  "use  by  way 
of  remainder."  The  same  rules  were  applicable  to  it  as 
to  ordinary  remainders,  including,  if  it  were  contingent, 
its  destructible  character.  When  a  future  use  of  a  freehold 
was  limited  to  begin  in  the  future,  or  after  a  gap  follow- 
ing some  precedent  estate,  it  was  called  a  "springing 
use."    When  it  cut  short  a  preceding  estate  by  overlap- 
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ping  it  (§37,  above)  it  was  called  a  ''shifting  use."  Simi- 
larly, devises  that  could  take  effect  like  common  law  re- 
mainders did  so,  with  all  the  usual  incidents  of  remain- 
ders, and  were  often  called  "devises  by  way  of  remain- 
der." Devises  that  could  not  take  effect  as  remainders, 
but  were  analogous  to  springing  and  shifting  uses,  were 
called  "executory  devises." 

Section  4.    Modeen  Limitations  Upon  Creation  of  Fu- 
ture Estates. 
§  44.     Classification  of  such  limitations.    The  principal 
obstacles  to  an  owner 's  complete  freedom  to  create  future 
interests  in  land  as  he  pleases,  today,  are  as  follows: 

1.  Some  survivals  from  the  feudal  system  of  land  law. 

2.  Difficulties  of  construction  due  to  ambiguous  language 
in  creating  complicated  interests.  3,  The  rule  against 
perpetuities.  4.  Eules  making  invalid  conditions  by  way 
of  forfeiture  and  restraints  on  alienation.  These  will  be 
considered  separately  below. 

A.  Feudal  survivals. 
§  45.  Rule  in  Shelley's  case.  There  are  still  left  as 
historical  survivals  from  the  middle  ages  some  rules 
which  are  founded  upon  no  sound  public  policy  today, 
and  which  defeat  the  grantor's  or  testator's  clearly  ex- 
pressed intention.  For  instance,  formerly  most  famous 
■ — now  most  notorious — the  rule  in  Shelley's  case,  which 
dates  back  to  the  year  1324.  That  rule  is  that  whore  a 
life  estate  is  given  to  A,  with  a  future  interest  to  A's 
heirs  (the  use  of  the  particular  word  "heirs"  being 
necessary),  the  whole  gift  is  construed  as  one  "to  A  and 
his  heirs,"  at  once  giving  an  estate  to  A  in  fee.    In  1769 
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Lord  Mansfield  tried  to  turn  this  into  a  rule  of  construc- 
tion which  would  give  way  if  the  grantor  or  testator  was 
suflSciently  emphatic  about  saying  that  he  intended  A  to 
have  only  a  life  estate  (28).  But  Lord  Mansfield  was 
overruled  and  the  rule  in  Shelley's  case  remains  what 
it  always  was,  a  rule  defeating  the  testator's  intent;  and 
today  no  matter  how  clear  it  is  that  A  is  intended  to 
have  only  a  life  estate,  if  the  rule  applies,  A  will  have 
the  fee.  In  many  states  the  rule  in  Shelley's  case  has 
been  abolished  by  statute.  Conveyancers,  however,  are 
apt  to  like  it  because  by  it  inconvenient  future  inter- 
ests can  be  gotten  rid  of  and  an  absolute  title  vested  in 
a  living  person,  usually  of  age,  who  has  a  marketable 
title  to  dispose  of. 

§  46.  Rule  of  destructibility  of  contingent  remainders. 
By  what  is  known  as  the  rule  of  destructibility  of  con- 
tingent remainders,  if  A  has  a  legal  life  estate  and  B 
has  a  legal  future  interest  after  A's  life  estate,  which  is 
not  to  take  eifect  in  possession  until  a  certain  contin- 
gency has  happened,  which  may  happen  either  before, 
or  at  the  time  of,  or  after  the  termination  of  A's  life 
estate;  then,  unless  the  event  happens  at  or  before  the 
termination  of  A's  life  estate,  B's  future  interest  is  void 
(§  39,  above).  Thus,  if  a  wife  be  given  a  life  estate  by 
will  with  a  future  interest  to  such  of  her  children  as  reach 
twenty-one,  and  the  wife  dies  before  any  child  has  reached 
twenty-one,  the  gift  to  the  children  is  void ;  or  if  the  wife 
has  a  life  estate  and  the  gift  after  her  death  is  to  such  chil- 
dren of  hers  as  survive  her,  and  the  wife's  life  estate  is 


(28)     Perrin  v.  Blake,  1  W.  Bl.  672. 
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prematurely  terminated  before  her  death  by  being  for- 
feited, the  gift  to  her  children  will  fail.  This  rule  also  is 
of  feudal  origin  and  dates  back  to  the  fifteenth  centuiy.  It 
has  been  abolished  in  England  wholly  since  1877,  and  in 
many  states  of  the  Union  at  an  earlier  date.  Some  courts 
have  refused  to  apjoly  it  even  in  the  absence  of  stat- 
ute (29).  Yet  it  is  likely  applied  even  today  in  jurisdic- 
tions where  it  has  not  been  formally  eliminated  by  the 
legislature  (30). 

Of  course,  this  rule  of  destructibility  of  contingent  re- 
mainders is  a  rule  which  absolutely  and  unequivocally 
defeats  the  intention  of  the  testator  or  settlor.  The  case 
which  resulted  in  its  total  abolition  in  England  is  striking 
proof  of  this.  In  Cunliffe  v.  Brancker  the  limitations  were 
in  substance  to  A  for  life  and  then  to  such  of  A's  children 
as  survived  A  and  his  wife  B.  A  died  first.  An  eminent 
English  equity  judge  held  that  the  gift  to  the  children 
entirely  failed  (31).  So  great  was  the  popular  outcry  at 
so  harsh  and  unjust  a  rule  that  Parliament  at  once  passed 
an  act  to  abolish  the  rule  of  destructibility. 

§  47.  Use  made  of  rule  in  resettling  estates.  If,  how- 
ever, this  rule  be  in  force,  it  may  at  times  be  taken  ad- 
vantage of  to  effect  convenient  results  without  doing  in- 
justice to  any  one.  Suppose,  for  instance,  a  testator  de- 
vises the  legal  title  of  lands  to  his  daughter  for  life  and 
then  to  such  of  her  children  as  survive  her  in  fee.  The 
daughter  has  a  life  estate  with  a  contingent  remainder  in 


(29)  Hayward  v.  Spaulding,  71  Atl.  219  (N.  H.), 

(30)  Bond  V.  Moore,  236  111.  576. 

(31)  3  Chan.  Div.  393. 

Vol.  V— 0 
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fee  to  her  cliildren.  The  reversion  will  descend  in  the 
meantime  to  the  testator's  heirs  at  law,  who  are,  we  will 
assume,  the  daughter  and  her  brother.  If  then  the  daugh- 
ter and  brother  will  convey  all  their  reversionary  interest 
and  the  daughter  her  life  estate  to  any  third  party,  the 
life  estate  will  "merge"  (32)  in  the  reversion  in  fee  and 
terminate  prematurely  before  the  death  of  the  daughter. 
The  contingent  remainder  in  fee  in  the  children  of  the 
daughter  will  then  be  destroyed  under  the  usual  rule  of 
destructibility.  The  third  party  will  thus  obtain  the  en- 
tire fee,  and  according,  of  course,  to  a  previous  arrange- 
ment, he  will  then  proceed  to  re-settle  the  property  by  a 
conveyance  to  trustees  with  full  powers  of  sale,  etc.,  to 
hold  for  the  benefit  of  the  daughter  for  life  and  then  to 
such  of  her  children  as  survive  her  in  fee,  and  in  default 
of  such  children,  then  to  herself  and  her  brother  in  fee 
equally  as  tenants  in  common — i.  e.,  exactly  as  the  bene- 
ficial interests  were  indicated  under  the  will  of  the  testa- 
tor. The  only  difference  will  be  that  while  under  the  will 
the  title  was  in  impossible  shape  for  purposes  of  aliena- 
tion or  mortgaging  to  make  improvements,  under  the  re- 
settlement the  trustees  will  have  such  powers  as  will  en- 
able them  to  deal  to  the  greatest  advantage  with  the  legal 
title,  either  selling  it,  if  a  good  price  is  offered,  and  in- 
vesting the  proceeds,  or  mortgaging  it  to  make  necessary 
improvements,  and  otherwise  having  that  control  of  dis- 
position which  is  frequently  necessary  to  the  profitable 
management  of  an  estate. 


(32)     Merger  is  the  absorption  of  a  less  estate  into  a  greater  when 
held  by  the  same  owner. 
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§  48.    Pseudo  feudal  rules  invalidating  future  interests. 
From  unfamiliarity  with  the  history  and  jirineiples  of 
the  law  of  future  interests,  courts  even  in  recent  times 
occasionally  promulgate  rules  which  defeat  the  testator's 
or  grantor's  clearly  expressed  intention.    Thus,  some  re- 
spectable courts  today,  following  a  decision  of  Chancellor 
Kent  of  New  York,  hold  that  when  the  limitations  are  to 
A  in  fee,  with  a  gift  to  B  if  A  dies  intestate  (i.e.,  without 
having  transferred  the  title  by  deed  or  will),  B's  interest 
is  absolutely  void  (33).    No  reason,  either  in  history  or 
logic,  can  be  perceived  for  this  arbitrary  and  unjustifiable 
rule.    At  least  one  court  has  held  that  a  conveyance  by 
deed  to  A  in  fee,  and,  if  A  die  without  children  him  sur- 
viving, to  B  in  fee,  gives  B  no  interest  whatever  (34) ; 
and  the  same  court  decided  that  a  conveyance  to  '*A  and 
his  heirs,  born  and  to  be  born,"  likewise  conferred  no 
interest  upon  the  after-born  children  of  A  (35).     Such 
holdings  as  these  are  also  without  justification. 
B.   DifjicuUies  of  Construction. 
§  49.    Carelessly  drawn  instruments.    The  drafting  of 
a  coherent  scheme  of  future  interests  is  a  work  of  art,  re- 
quiring very  great  experience  and  training.    Tlie  inex- 
perienced or  ignorant  will  raise  in  a  few  words  trouble- 
some questions  of  construction,  which  may  result  in  much 
expense  to  the  estate  afterwards  to  settle.    One  of  the 
shortest  wills  that  ever  came  to  the  writer's  attention 
raised  the  greatest  number  of  difficult  questions  and  was 

(33)  Wolfer  v.  Ileinmer,  144  111.  554;  Jackson  v.  Robins,  16  Johns. 
(N.  Y.)  537. 

(34)  Palmer  v.  Cook,  15!)  111.  300. 

(35)  Morris  v.  Caudle,  178  111.  9;   Miller  v.  McAlister,  197  1)1.  72. 
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subject  to  the  most  bitter  litigation.  It  was  executed  by 
a  mother  who  merely  devised  "all  my  property  to  my 
son  A,  for  life,  and  then,  if  he  die  without  issue,  to  my 
heirs  at  law."  Upon  this  will  the  following  questions 
arose:  (1)  Did  the  son  take  as  one  of  the  testatrix's 
heirs  at  law,  if  he  died  without  issue  (§§  57-58,  below)? 

(2)  Did  "die  without  issue"  mean  die  without  issue  in 
the  testatrix's  life  or  after  her  death  (§§  53-54,  below)? 

( 3 )  If  "  die  without  issue ' '  meant  die  without  issue  after 
the  testatrix's  death,  did  it  mean  an  indefinite  failure  of 
issue,  so  as  to  make  the  gift  to  "heirs"  void  for  remote- 
ness as  to  the  personalty,  and  give  the  son  an  estate  tail 
as  to  the  realty  which  a  statute  would  then  turn  into  some- 
thing else  (§§  57-58,  below) !  (4)  If  "die  without  issue" 
did  not  mean  an  indefinite,  but  only  a  definite  failure  of 
issue,  was  there  a  gift  by  implication  to  any  issue  which 
the  son  might  have,  or  did  the  property  descend  to  the 
testatrix's  heirs  at  law  at  her  death,  including  the  son  if 
be  died  leaving  children  or  issue!  (5)  If  the  issue  of  the 
son  did  have  an  interest  by  implication,  was  it  con- 
tingent upon  their  surviving  the  son,  or  not?  (6)  If 
any  implied  gift  to  the  son's  issue  were  contingent  upon 
such  issue  surviving  the  son,  could  that  interest,  together 
with  the  gift  to  heirs  of  the  testatrix  if  the  life  tenant  died 
without  issue,  be  destroyed  by  the  premature  termination 
of  the  life  estate  by  uniting  it  to  the  reversion  to  the  testa- 
trix's  heirs,  pending  the  happening  of  the  events  upon 
which  the  future  interests  were  limited  ( §  46,  above)  ? 
The  reader  may  not  understand  or  appreciate  all  of  these 
difficulties  but  they  will  perhaps  convince  him  that  there 
are  terrors  even  in  a  will  of  the  fewest  possible  words. 
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§  50.  Same:  Further  illustrations.  The  instances  of 
promiueut  kiwyers,  who  have  drawn  their  own  wills  so  as 
to  raise  questions  wliich  were  the  subject  of  long  and 
costly  litigation  to  settle,  are  numerous.  Samuel  J.  Til- 
den's  will  was  the  subject  of  a  great  deal  of  important  lit- 
igation in  New  York  (36).  A  prominent  lawyer  of  Chi- 
cago a  few  years  ago,  who  drew  his  will  in  his  own  hand, 
after  creating  a  trust  fund  for  the  benefit  of  his  wife 
during  her  life  in  a  fifth  of  the  estate,  then  devised  the 
residue  of  his  property  from  and  after  his  wife's  death  to 
his  children.  Thereupon  ensued  litigation  as  to  whether 
the  children  could  take  immediately  as  to  so  much  of  the 
residue  as  the  wife  did  not  have  a  life  estate  in,  and  only 
after  her  death  as  to  that  which  she  did  have  a  life  estate 
in ;  or  whether  the  distribution  of  the  entire  estate  must 
await  the  death  of  the  widow;  and,  if  so,  what  became 
of  the  income  of  four-fifths  of  the  estate  in  the  meantime. 
Did  the  widow  have  a  life  estate  by  implication,  or  did 
the  income  pass  as  intestate  property,  not  being  devised 
at  all;  or  should  it  accumulate  and  be  added  to  the 
principal  ? 

A  few  of  the  more  important  and  usual  questions  of 
construction  which  even  good  law^^ers  are  apt  to  raise  in 
drafting  deeds  or  wills  are  worthy  of  brief  mention. 

§  51.  Effect  of  words  of  condition.  The  words  ' '  on 
condition"  are  often  so  used  as  to  make  it  ambiguous 
whether  an  estate  on  condition  is  meant  or  merely  a  prom- 
issory obligation  on  the  part  of  the  transferee  of  the  land. 
Suppose,  for  instance,  the  conveyance  be  made  *'on  the 

(3C)     Tilden  v.  Green,  130  N.  Y.  29. 
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express  condition  that  tlie  grantee  shall  not  build  upon 
the  premises  nearer  than  ten  feet  to  the  front  lot  line." 
Does  this  mean  that  the  estate  is  subject  to  a  condition 
of  forfeiture  upon  the  breach,  or  does  it  mean  merely  that 
the  grantee  accepting  the  deed  with  such  a  clause,  agrees 
that  he  will  not  build  nearer  than  ten  feet  to  the  front  line  ? 
The  difference  in  result  is  veiy  great.  The  grantee  can 
borrow  money  on  his  title  in  the  latter  case,  but  not  usu- 
ally in  the  former — to  say  nothing  of  tfie  difference  be- 
tween the  grantee  having  his  title  taken  away  from  him 
and  merely  being  sued  to  enforce  the  agreement.  Yet  the 
language  is  ambiguous.  The  court  leans  against  its  be- 
ing construed  as  a  condition,  yet  the  use  of  the  word 
''condition"  stares  the  court  in  the  face  and  makes  it 
difficult  to  say  that  a  condition  of  forfeiture  was  not 
meant. 

It  should  always  be  made  clear  whether  a  condition  or  a 
promissoiy  obligation  is  intended.  If  the  former  is  de- 
sired always  add  a  clause  of  re-entry  gi\'ing  the  grantor 
in  express  terms  a  right  to  re-enter  and  forfeit  the  estate 
of  the  grantee  in  case  of  breach.  If  a  promissory"  obliga- 
tion only  is  intended,  omit  the  word  "condition"  entirely 
and  put  it  plainly  that  the  grantee  covenants.  Sometimes 
the  point  whether  a  condition  or  a  covenant  is  meant  is 
left  ambiguous  from  design.  The  grantor  knows  that  if 
he  puts  in  a  straight  condition  of  forfeiture  with  a  re- 
entiy  clause,  the  grantee  cannot  be  induced  to  become  a 
purchaser.  The  grantor  then  puts  in  all  the  words  of  con- 
dition he  can  without  frightening  the  purchaser,  and, 
having  sold  his  lots,  holds  an  extra  club  over  the  pur- 
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chaser  by  insisting  that  lie  may  forfeit  the  title  upon  the 
breach  of  what  he  calls  a  ''condition."  If  this  will  not 
suflSce  he  at  least  has  a  promissory-  obligation  of  the 
grantee  which  he  can  enforce. 

§  52.  Conditions  of  survivor  ship.  Grantors  and  testa- 
tors in  creating  future  interests  often  fail  to  make  it  clear 
whether  the  future  interest  is  to  take  effect  at  a  specified 
time  and  subject  to  no  other  contingency  except  the  ar- 
rival of  the  time  specified,  or  only  if  the  person  who  is 
to  take  survives  that  future  time.  Thus,  suppose  A  be 
given  a  life  estate  with  a  future  interest  to  B  in  fee.  If 
B  is  to  take  at  all  events  and  he  die  before  A,  then  B's 
heirs  or  devisees  will  take  in  B's  place  at  A's  death,  but 
if  B  is  to  take  only  if  he  survive  A,  then,  if  he  die  before 
A,  his  heirs  and  devisees  can  never  take.  There  is  no 
more  fruitful  source  of  litigation  over  questions  of  con- 
struction of  wills  than  whether  B  is  given  an  interest 
dependent  upon  his  surviving  A  or  not.  All  sorts  of 
ambiguous  phrases  creep  in  owing  to  the  testator  or 
grantor  contemplating  that  of  course  B  will  survive  A 
and  will  take  in  that  event,  without  remembering  that 
events  may  turn  out  the  other  way;  and  that,  if  they  do, 
it  is  necessary  to  make  it  clear  what  the  testator  or 
grantor  intends  shall  happen. 

§53.  Difficulties  with  the  phrase  "if  A  die  without 
issue."  Grantors  and  testators  frequently,  after  a  gift 
to  A,  make  a  gift  to  B  in  fee,  provided  "A  dies  without 
issue."  This  simple  little  phrase  is  filled  with  difficulties. 
First,  there  is  the  question  what  period  ''die"  is  to  be 
referred  to.    Is  it  die  before  the  testator's  death  without 
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issue,  or  after  the  testator's  death  without  issue?  If  the 
latter,  is  it  die  without  issue  surviving  at  the  death  of  A, 
or  does  it  mean  when  A  is  dead  without  issue  in  any  gen- 
eration hereafter,  so  that  if  A  die  today  and  his  issue  do 
not  become  extinct  until  the  tenth  generation  hereafter, 
he  will  only  then  be  dead  without  issue  or  have  died  with- 
out issue?  What  the  layman  usually  means  is  that  "if 
A  die  either  before  or  after  the  death  of  the  testator 
without  issue  him  surviving  at  that  time."  This  should 
always  be  fully  expressed,  for  a  long  line  of  English  and 
American  cases  support  a  meaning  to  the  expression 
"die  without  issue"  which  is  contrary  to  the  sense  in 
which  most  testators  probably  use  it.  Thus,  if  the  gift 
be  of  real  and  personal  property  to  A  for  life  and,  if  A 
die  without  issue,  to  B  absolutely;  "die  without  issue" 
means  die  without  issue  either  before  or  after  the  testa- 
tor's death.  But  "die  without  issue"  also  has,  under 
the  line  of  decisions  mentioned,  been  held  to  mean  die 
without  issue  in  any  generation.  This  makes  the  gift  of 
personal  property  to  B  void  by  reason  of  the  application 
of  the  rule  against  perpetuities  (§  60,  below).  As  to  the 
real  estate,  another  rule  of  construction  applies  which 
turns  A's  life  estate  into  an  estate  tail  and  makes  B's 
interest  a  valid  future  interest  after  an  estate  tail,  but 
subject  to  be  destroyed  by  A's  turning  his  estate  tail  into 
a  fee  simple  (§  18,  above). 

§  54.  Same:  Statutory  interpretations.  Of  course, 
under  the  modern  statutes  in  this  country  which  abolish 
estates  tail,  such  rules  as  those  just  mentioned  applying 
to  real  estate  are  utterly  incongruous.    Why  use  an  arti- 
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ficial  rule  which  practically  always  defeats  the  testator's 
express  intention,  for  the  puipose  of  producing  an  estate 
tail  which  a  statute  turns  into  something  else,  so  that  you 
obtain  ultimately  a  result  doubly  removed  from  the  testa- 
tor's expressed  intent?  Legislators  in  many  states  have 
seen  the  absurdity  to  which  the  old  construction  of  the 
phrase  ''die  without  issue"  results,  and  have  passed 
statutes  which  declare  that  the  phrase  "die  without 
issue"  shall  primarily  mean  a  definite  failure  of  issue  in 
the  first  generation — that  is  to  say,  it  will  be  equivalent  to 
the  phrase  ''if  the  first  taker  dies  without  issue  him  sur- 
viving." By  this  simple  means  all  the  difficulties  above 
pointed  out  are  avoided.  The  gift  of  personal  property 
to  B  if  A  dies  without  issue  is  no  longer  void  by  reason 
of  the  rule  against  pei'petuities.  A's  interest  is  not 
turned  into  an  estate  tail  so  far  as  the  real  estate  is 
concerned,  and  B's  interest  in  the  real  estate  is  valid 
and  takes  effect  at  the  same  time  as  his  interest  in 
the  personal  property,  if  at  all.  In  at  least  one  state 
where  no  such  legislation  exists,  the  highest  court  has  on 
several  occasions  intimated  that  it  would  adopt  as  the 
regular  rule  of  construction  this  meaning  of  "die  without 
issue"  (37). 

§  55.  Determination  of  classes.  It  is  very  common  in 
wills  to  find  gifts  to  a  class,  as  a  gift  to  the  children  of  A, 
or  to  the  grandchildren,  of  the  testatoc  The  one  using 
these  general  phrases  seldom  observes  the  difficulties  of 
meaning  which  are  inevitably  raised.    Suppose  there  is  a 


(37)     Summers  v.  Smith,  127  111.  645. 
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gift  *'to  all  the  grandcliildren  "  of  the  testator.  Does  this 
mean  all  the  grandchildren  of  the  testator  who  are  in  be- 
ing at  the  testator's  death,  or  does  it  mean  all  grand- 
children of  the  testator  born  and  to  be  born?  We  might 
fairly  surmise  that  the  testator  meant  the  latter.  But  to 
give  the  words  such  a  meaning  would  result  very  incon- 
veniently, because  no  final  distribution  to  the  members  of 
the  class  could  be  made  till  the  death  of  all  the  testator's 
children  made  it  certain  there  could  be  no  more  grand- 
children. As  a  matter  of  convenience  the  rule  of  construc- 
tion is  that  when  tlie  time  of  distribution  is  the  testator's 
death  and  the  testator  has  grandchildren  living  at  his 
death  ''all  grandchildren"  means  all  living  at  the  testa- 
tor's deatli  and  not  all  who  may  be  born  at  any  time  (38). 
If,  however,  the  testator  had  no  grandchildren  at  the  time 
of  making  his  will  or  of  the  date  of  his  death,  "all  grand- 
children" will  mean  all  grandchildren  of  the  testator  born 
at  any  time  (39).  So,  if  the  testator  devised  to  his  child 
for  life  and  then  to  his  grandchildren,  "grandchildren" 
regularly  includes  those  in  being  at  the  death  of  the  life 
tenant,  but  none  bom  afte,rwards  (40).  In  short,  the  prin- 
ciple is  that  the  class  is  not  allowed  to  increase  after  the 
time  for  distribution  arrives. 

§56.  Same  (continued).  Suppose  that  the  devise  is 
"to  such  grandchildren  of  mine  as  may  reach  twenty- 
one.  ' '  Here  again,  if  the  testator  means  all  grandchildren 
born  at  any  time,  perhaps  no  final  distribution  can  be 


(38)  Arnold  v.  Alden,  173  111.  229;  Lancaster  v.  Lancaster,  J  87  111. 
540. 

(39)  Weld  V.  Bradbury,  2  Vern.  705. 

(40)  Ayton  v.  Ay  ton,  1  Cox,  327. 
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made  amongst  the  grandchildren  until  twenty-one  years 
after  the  death  of  the  testator's  male  children  and  the 
time  when  the  female  children  shall  have  passed  the  child- 
bearing  age.  This  is  thought  to  be  a  great  inconvenience 
for  a  small  chance  of  benefiting  someone.  According  to 
the  regular  rule,  therefore,  the  class  must  close  when  the 
first  grandchild  reaches  twenty-one,  that  is  to  say,  when 
the  first  period  of  distribution  arrives  (41).  But  if  there 
is  a  specific  sum  given  to  each  member  of  the  class,  then 
the  class  must  close  at  the  testator's  death,  for  if  it  were 
allowed  to  increase  until  even  the  first  child  reached 
twenty-one  it  would  postpone  the  settlement  of  the  entire 
estate  and  the  distribution  of  the  residue  until  that  time 
(42).  This  it  was  thought  would  be  an  intolerable  incon- 
venience. Suppose  the  testator  devises  to  his  grand- 
children when  all  of  them  reach  twenty-one,  or  when  the 
youngest  reaches  twenty-one.  "What  does  ' '  all, ' '  or  what 
does  the  ''youngest"  include?  Of  course  it  includes  all 
the  grandchildren  born  up  to  the  time  the  youngest  living 
at  the  testator's  death  reaches  twenty-one.  It  probably 
goes  beyond  this  and  includes  all  grandchildren  living  at 
any  one  time  who  have  reached  twenty-one.  It  is  very 
doubtful  whether  a  court  should  go  further  than  this  and 
hold  that  "all"  means  all  grandchildren  who  may  be  born 
at  any  time.  To  go  to  such  a  length  would  be  to  hold  up 
the  final  distribution  to  the  class  a  great  length  of  time 
on  a  very  slight  chance  that  any  more  grandchildren 


(41)  Andrews  v.  Partington,  3  Bro.  C.  C.  401. 

(42)  Ringrose  v.  Braham,  2  Cox  384;    Storr  v.  Benbow,  2  Myl.  & 
K.  46. 
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would  be  born.  The  eases  where  a  grandchild  is  born 
after  the  youngest  grandchild  has  reached  twenty-one 
are  rare. 

§  57.  Difficulties  with  gifts  to  the  testator's  "heirs  at 
law."  A  testator  frequently  makes  a  general  gift  to  his 
heirs  at  law,  after  a  life  estate  to  his  child,  A.  Then 
it  often  happens  that  A  is  also  one  of  the  testator's  heirs 
at  law  at  the  time  of  his  death.  An  inference  at  once 
springs  into  the  minds  of  the  testator's  other  heirs  at 
law  that  A  was  not  included  in  the  gift  to  "heirs,"  but 
is  confined  to  the  express  life  estate  which  is  indicated. 
The  settlement  of  this  difficulty  is  complicated  by  certain 
rules  of  construction.  It  seems  fairly  well  settled  that, 
in  the  case  put,  where  the  child  is  one  of  the  testator's 
heirs  at  law  at  the  time  of  his  death,  he  is  entitled  not 
only  to  a  life  estate  but  to  a  share  in  the  remainder  as 
one  of  the  heirs  at  law  (43).  On  the  other  hand,  it  seems 
equally  well  settled  that  if  the  child  in  the  case  put  is  the 
sole  heir  at  law  of  the  testator,  he  will  be  excluded  from 
any  share  in  the  remainder  (44).  The  foundation  for  the 
difference  is  the  absurdity  of  the  child  taking  not  only  a 
life  estate,  but  the  whole  of  the  remainder  as  heir  at  law, 
when  in  fact  he  was  by  the  express  language  of  the  tes- 
tator limited  to  a  life  estate. 

§  58.  Same  (continued) .  With  these  rules  in  mind 
what  shall  be  done  where  the  gift  is  a  residuary  one  of  real 
and  personal  property  to  the  testator's  widow  for  life, 
with  remainder  to  the  testator's  heirs  at  law;  and  the  tes- 


(43)  Holloway  v.  Holloway,  5  Ves.  399. 

(44)  Johnson  v.  Askey,  190  111.  58. 
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tator  dies  childless,  so  that  the  widow  is  (under  some 
statutes)  the  sole  distributee  as  to  the  personalty  and 
heir  to  one-half  of  the  realty,  with  collateral  relatives  of 
the  testator  as  heirs  to  the  other  half?  The  first  point 
to  be  determined  is  whether  the  word  "heirs"  is  to  be 
taken  distributively  or  in  the  fixed  meaning  which  it  bears 
when  applied  to  real  estate.  That  is  to  say,  does  it  mean 
the  widow  solely  as  to  the  residuary  personalty  and  the 
widow  and  collateral  relatives  as  to  the  residuary  realty, 
or  does  it  mean  the  widow  and  collateral  relatives,  one- 
half  to  each  as  to  the  realty  and  personalty  together? 
Clearly  the  latter  is  the  sound  construction.  The  word 
' '  heirs ' '  being  applied  to  a  mixed  fund  of  realty  and  per- 
sonalty, cannot  with  any  propriety  mean  one  thing  as  to 
one  part  and  another  thing  as  to  another  part.  It  clearly 
means  one  thing  as  to  the  whole.  The  primary  meaning 
of  the  word  is  that  which  it  bears  when  applied  to  real 
estate.  Hence,  the  widow,  if  entitled  in  remainder  at  all, 
is  entitled  only  to  one-half  the  personalty  and  realty 
together.  Such  is  the  view  of  well  considered  authorities 
(45).  The  case,  therefore,  comes  fairly  within  the  rule 
that  where  A,  the  life  tenant,  is  only  one  of  several 
heirs  at  law  of  the  testator,  A  can  share  in  the  remainder 
as  one  of  such  heirs,  and,  in  the  absence  of  a  special  con- 
text requiring  a  contrary  result,  the  widow  in  the  case  put 
must  be  entitled  to  share  in  remainder  as  to  one-half  the 
real  and  personal  property. 


(45)     Allison  v.  Allison,  101  Va.  537;  Olney  v.  Lovering,  167  Mass. 
446. 
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The  questions  of  construction  mentioned  in  this  and 
the  preceding  sub-sections  are  but  a  very  few  of  the 
questions  which  arise  in  the  creation  of  future  interests. 
The  books  on  the  construction  of  wills  are  filled  with 
minute  analyses  of  hundreds  of  questions  of  construc- 
tion, with  many  distinctions  so  nice  that  lawyers  and  lay- 
men alike  are  constantly  confounded.  The  test  of  good 
draftsmanship  is  not  to  permit  them  to  arise  at  all. 
C.    The  rule  against  perpetuities. 

§  59.  Modern  public  policy  in  limiting  creation  of  fu- 
ture interests.  In  carrying  out  the  principle  that  the 
landowner  can  do  as  he  likes  with  his  own  and  so  create 
what  future  interests  he  pleases,  we  must  not  overlook  the 
fact  that  there  should  be  some  limit  to  this  liberty.  It 
will  not  do  to  permit  landowners  to  designate  rigidly  the 
persons  who  shall  enjoy  property  during  many  genera- 
tions to  come.  It  is  most  desirable  that,  when  the  land- 
owner undertakes  to  transfer,  during  his  life  or  at  his 
death,  to  some  living  person,  he  should  be  allowed  to  do 
so.  It  is  fair  and  proper  that  he  should  designate  that 
after  that  person's  death  his  children  who  may  here- 
after be  born  shall  take ;  but  it  will  not  do  to  go  on  to  the 
third  and  fourth  unborn  generations  and  designate  who 
amongst  them,  if  they  ever  come  into  existence,  shall  en- 
joy. To  permit  that  is  to  prevent  property  from  coming 
into  the  hands  of  one  with  absolute  power  to  direct  the 
beneficial  ownership  according  to  his  individual  desires, 
based  upon  conditions  which  he  personally  observes.  In 
short,  it  is  not  for  the  interest  of  future  generations  that 
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one  man  shall  direct  all  future  ownership  in  a  given  prop- 
erty, though  it  may  be  i:)roper  that  he  should  designate  the 
ownership  for  such  generations  as  are  near  enough  to  his 
life  to  be  practically  known  to  him. 

§  60.  Statement  of  rule  against  perpetuities.  The 
technical  rule  which  carries  out  this  public  policy  is  known 
as  the  "rule  against  perpetuities."  The  history  and  rea- 
son of  the  rule  are  given  in  the  article  on  Histoiy  of  Keal 
Property,  §  27,  elsewhere  in  this  volume.  Its  final  form 
was  settled  in  England  in  1833  by  the  decision  of  the 
House  of  Lords  in  Cadell  v.  Palmer  (46).  The  rule  may 
be  stated  thus:  Every  future  interest  is  void  unless  it 
must  be  enjoyed  in  possession,  if  at  all — or  must  be  or 
come  into  a  position  where  it  stands  ready,  throughout 
its  continuance,  to  take  effect  in  possession,  whenever 
and  however  a  preceding  interest  less  than  an  absolute 
interest  may  determine,  otherwise  than  by  being  prema- 
turely cut  short  by  the  express  provision  of  its  creator — 
not  later  than  21  years  after  some  life  in  being  at  the 
time  of  the  creation  of  the  future  interest.  Thus,  a  devise 
to  take  effect  10  years  after  the  probate  of  the  will  is 
void,  because  the  will  may  not  be  probated  for  12 
years,  and  10  years  from  that  time  would  be  more  than 
21  years  after  the  testator's  death;  and,  since  no  lives  are 
mentioned,  none  can  be  counted. 

By  the  rule  as  above  stated,  it  is  sufficient  to  avoid  its 
violation  that  the  future  interest  must,  if  at  all,  not  later 
than  21  years  after  some  life  in  being  at  the  creation 


(46)      1  C.  L.  &  F.  372. 
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of  the  interest,  stand  ready  throughout  its  continuance 
to  come  into  possession,  whenever  and  however  a  preced- 
ing interest  less  than  an  absolute  interest  may  determine 
in  its  natural  course.  This  covers  the  case  of  a  gift  to  A 
for  30  years  and  then  to  B  in  fee.  Here  the  interest 
in  B  is  valid,  because  B  's  estate  stands  ready  throughout 
its  continuance  to  take  effect  in  possession,  whenever  and 
however  A's  term  for  years  determines.  If  the  term 
ends  before  30  years,  as  by  forfeiture  or  surrender,  B's 
interest  takes  effect  in  possession  at  once.  But  a  gift 
to  B  to  take  effect  absolutely  after  30  years,  or  after  the 
marriage  of  some  unborn  child  of  A,  is  void,  because  B  's 
interest  here  may  not  take  effect  in  possession  until  after 
21  years;  and,  since  no  lives  in  being  are  mentioned, 
none  can  be  counted.  Furthermore,  B's  interest  at  no 
time  can  come  into  a  position  where  it  stands  ready  to 
take  effect,  whenever  and  however  any  preceding  interest 
less  than  an  absolute  interest  determines  in  due  course. 
Suppose  further,  A  is  given  a  life  estate,  with  a  future 
interest  to  A's  unborn  son  for  life,  and  then  to  such 
children  of  B  as  survive  A.  B's  children  may  possibly 
not  be  entitled  to  possession  until  after  the  death  of  A's 
unborn  son,  which  is  possibly  more  than  21  years  after 
A's  death.  But  B's  children,  who  survive  A,  will  at  A's 
death  stand  ready,  throughout  the  continuance  of  the 
estate  for  life  of  A's  son,  to  come  into  possession  when- 
ever and  however  the  life  estate  of  A's  son  shall  deter- 
mine ;  and  the  children  of  B,  who  survive  A,  will  get  into 
that  situation  at  the  death  of  A,  which  is  within  lives  in 
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being.     The  interest  of  the  children  of  B  is  therefore 
valid. 

§  60a.  Historical  reasons  for  rule.  If  the  historical 
view  with  respect  to  the  validity  of  future  interests,  here- 
tofore given  (§§  35-43,  above),  be  kept  in  mind,  the  reason 
for  that  part  of  the  rule  covering  the  cases  last  above 
given  will  occur  to  the  reader.  It  will  be  observed  that 
the  language  of  the  rule  in  question  operates  to  take  away 
its  application  from  all  future  interests  in  land  which  by 
the  feudal  law  were  wholly  valid.  So  long  as  a  future 
interest  was  not  of  this  sort,  the  rule  against  perpetuities 
inexorably  required  that  it  be  void,  unless  it  took  effect 
in  possession  within  the  proper  time,  or  unless  it  came 
into  the  situation  within  the  proper  time  where  it  would 
have  been  a  valid  future  interest  according  to  the  feudal 
law.  It  was  natural  that  such  a  qualification  should  ob- 
tain, when  it  is  remembered  that  the  rule  against  perpe- 
tuities arose  several  centuries  after  the  feudal  law  had 
come  to  recognize  the  entire  validity  of  those  future 
interests  limited  after  a  life  estate  or  a  term  for  years, 
which  stood  ready  to  take  effect  in  possession  whenever 
and  however  the  preceding  estate  might  determine.  Con- 
siderations of  convenience  later  required  that  future 
interests  of  the  same  sort  in  personal  property  be  exempt 
in  the  same  way  from  the  application  of  the  rule  against 
perpetuities  Thus,  that  part  of  the  rule  became  general 
which  declares  valid  the  future  interest  which  must,  if  at 
all,  not  later  than  21  years  after  some  life  in  being  at 
the  creation  of  the  interest,  stand  ready  throughout  its 
continuance  to  come  into  possession,  whenever  and  how- 
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ever  tlie  preceding  interest  less  than  an  absolute  interest 
may  determine,  otherwise  than  by  being  prematurely  cut 
short  by  the  express  provision  of  its  creator. 

§  61.  Corollaries  to  the  rule.  For  the  purposes  of  the 
rule,  a  child  conceived  but  not  yet  born  is  treated  as  a 
life  in  being;  and  any  number  of  practicably  identifiable 
living  persons  may  be  used  as  the  measure  of  such 
lives  (47).  Thus,  an  estate  may  be  limited  to  begin 
21  years  after  the  death  of  a  large  number  of  persons, 
whether  specified  individually  or  as  a  class.  Of  course  a 
gift  taking  effect  within  a  gross  term  of  years  (not  exceed- 
ing 21),  regardless  of  preceding  lives,  is  valid  (see  note 
46,  above). 

§  61a.  Illustrations  of  violation  of  rule.  It  is  very  easy 
to  violate  the  rule  and  thus  wholly  defeat  a  testator's  in- 
tended gift.  Thus,  a  gift  to  take  effect  ten  years  after 
the  probate  of  the  will  is  void,  because  the  will  may  not  be 
probated  for  twelve  years  and  ten  years  from  that  time 
would  be  more  than  twenty-one  years  after  the  testator's 
death,  and,  since  no  lives  are  mentioned,  none  can  be 
counted.  So,  also,  suppose  a  testator  devised  to  his  adult 
unmarried  son  for  life,  then  to  any  wife  the  son  may  have 
for  her  life  if  she  survive  him,  and  then  to  such  children 
of  said  son  as  may  survive  the  survivor  of  the  said  son  or 
his  wife.  Here  the  gift  to  the  grandchildren  is  void,  be- 
cause the  grandchildren  to  take  must  survive  the  son's 
wife,  and  the  son's  wife  may  not  be  in  being  at  the  tes- 
tator's death  and  might  not  be  born  within  twenty-one 
years  after  the  testator's  death.     For  instance,  the  son  at 


(47)     ThellUBson  v.  Woodford,  11  Ves.  112. 
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the  age  of  sixty,  twenty-four  years  after  the  testator's 
death,  might  marry  a  woman  of  twenty-two,  born  after  the 
testator's  death,  who  might  outlive  her  husband  twenty- 
two  years  and  then  die  leaving  grandchildren  of  the  tes- 
tator her  surviving.  Not  till  that  time,  then,  would  it  be 
determined  who  were  to  take,  and  that  is  more  than  twen- 
tj^-one  years  after  the  death  of  the  testator's  son,  who  is 
the  only  si3ecified  life  in  being.  However  improbable  it 
may  be  that  this  chain  of  fortuitous  events  would  occur, 
yet  the  ^possibility  will  make  the  gift  to  the  grandchildren 
void.  The  rule  against  perpetuities  requires  it  to  be  an  ab- 
solute certaintj^  that  gifts  will  take  effect,  if  at  all,  in  the 
required  manner  within  lives  in  being  and  twenty-one 
years. 

§  62.  Application  of  the  rule  to  gifts  to  classes.  This 
requires  some  additional  explanation.  Suppose  the  tes- 
tator devises  to  his  sou  for  life  and  then  to  such  cliildren 
of  said  son  as  reach  the  age  of  twenty-five  years,  and  sup- 
pose at  the  testator's  death  there  is  one  grandchild  six 
years  old  who  does  in  fact  subsequently  reach  the  age  of 
twenty-five  years.  The  result  reached  by  the  courts  in 
such  a  case  is  well  settled.  The  gift  to  all  the  grandchil- 
dren, including  the  one  in  being  at  the  testator's  death 
and  six  years  old,  is  void  (48).  The  reasoning  in  support 
of  this  involves  two  distinct  steps:  First,  the  gift  to  the 
class  as  a  whole  cannot  be  split  up  so  that  the  gift  can  be 
regarded  as  separate  gifts  to  individual  grandchildren  for 
the  purpose  of  applying  the  nile  against  perpetuities. 
The  reason  for  this  is  not  any  corollary  to  the  inile,  but 


(48)     Leake  v.  Robinson,  2  Mer.  363. 
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rather  the  result  of  a  principle  of  construction  that  you 
must  take  the  estates  and  interests  which  the  testator  has 
created  as  he  has  created  them.  You  must  deal  with  his 
will,  not  with  a  will  which  you  have  made  over  for  him. 
In  this  view  the  gift  to  a  class  is  an  entire  gift  to  the  whole 
class.  It  is  not  a  collection  of  separate  gifts  to  different 
members  of  the  class.  All  are  included.  It  is  not  for  any 
judge  or  any  court  to  say  that  the  testator  intended  an 
older  member  of  the  class  to  take  in  preference  to  a 
younger  or  vice  versa.  This  being  established,  one  conies 
secondly  to  the  application  of  the  rule  against  perpetui- 
ties. That  rule  simply  requires  that  the  gift  as  limited, 
whatever  it  is,  be  absolutely  certain  to  take  effect  in  the 
manner  required  within  the  proper  time,  or  fail  entirely. 
Hence,  in  the  case  put,  the  whole  gift  to  the  grandchildren 
must  fail.  There  is  a  possibility  that  the  only  child  to 
reach  twenty-five  will  be  bom  after  the  testator  and  be 
less  than  four  years  old  when  its  father  dies.  Hence, 
there  is  a  chance  that  the  whole  class  to  take  under  the 
gift  as  made  by  the  testator  will  not  be  ascertained  until 
more  than  twenty-one  years  after  lives  in  being  at  the 
testator's  death. 

§  63.    Same:   Part  of  class  ascertained  in  time.    The 

same  result  obtains  where  part  but  not  all  of  the  members 
of  the  class  have  actually  been  ascertained  in  time.  Thus, 
suppose  a  devise  to  A  for  life,  and  then  to  such  children  of 
A  as  reach  twenty-five.  At  the  testator's  death  a  child  of 
A  has  reached  twenty-five.  That  child  has,  therefore,  a 
present  absolute  right  to  a  share.  Individually  the  gift 
to  him  does  not  offend  the  rule,  but  the  taking  effect  of 
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the  whole  gift  to  the  class  may  possibly  not  occur  until 
twenty-four  years  after  the  death  of  A.  The  class  may 
increase  in  numbers  until  the  death  of  A.  At  the  death 
of  A  there  may  be  grandchildren  in  being  not  born  until 
after  the  death  of  the  testator  and  one  year  old  at  the 
death  of  A,  and  those  may  die  just  prior  to  reaching  the 
age  of  twenty-five,  or  more  than  twenty-one  years  after 
lives  in  being  at  the  testator's  death,  and  not  until  that 
event  has  happened  can  the  gift  to  the  class  as  a  whole  be 
regarded  as  finally  determined  and  ascertained.  In  short, 
while  the  minimum  number  of  the  class  is  known  at  the 
testator's  death,  the  maximum  number  cannot  be  ascer- 
tained until  possibly  more  than  twenty-one  years  after 
lives  in  being.  This  possibility  defeats  the  gift  to  the 
entire  class,  provided  in  applying  the  rule  against  per- 
petuities the  gift  to  the  class  must  be  regarded  as  a  whole 
and  not  split  up  into  separate  gifts  to  individuals.  The 
courts  refuse  to  consider  the  gift  to  the  class  as  other  than 
a  single  gift  which  cannot  be  separated  without  making 
the  testator's  will  over  for  him,  and  hence  the  logical  re- 
sult is  reached  that  the  gift  to  the  entire  class,  including 
the  share  of  the  grandchild  who  had  reached  twenty-five, 
is  void  (49). 

§  64.  Same:  Postponed  enjoyment.  In  the  preceding 
cases  the  gift  itself  to  the  grandchildren  was  contingent 
upon  their  reaching  twenty-five.  Suppose  now  the  gift  is 
to  the  grandchildren  of  A,  and  as  such  is  a  gift  to  take 
effect  immediately  upon  the  death  of  the  testator,  so  that 


(49)     Pitzel  V.  Schneider,  216  111.  87.    But  compare  Edgerly  v.  Bar- 
ker, 6C  N.  H.  434. 
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it  is  subject  to  no  condition  precedent  whatever  except 
the  actual  birth  of  grandchildren  of  A.  Suppose,  how- 
ever, there  is  what  is  called  a  ''jDostponed  enjoyment" 
clause  added — that  is  to  say,  there  is  a  trusteeship  and 
the  trustees  are  directed  not  to  pay  over  any  share  of  the 
principal  to  any  grandchild  of  A  until  such  grandchild 
reaches  twenty-five.  Here  each  member  of  the  class  has 
an  absolute  interest  as  soon  as  bom  which  he  cannot  be 
deprived  of,  but  no  member  of  the  class  can  obtain  pay- 
ment of  tlie  principal  until  he  reaches  twenty-five,  or,  if  he 
dies  before  that  age,  his  estate  is  not  to  take  it  until  he 
would  have  reached  twenty-five.  Suppose  now  a  grand- 
child of  A  is  in  being  at  the  testator's  death  who  is  not 
over  three  years  of  age.  Here  again,  individually  consid- 
ered, that  child 's  interest  does  not  violate  the  rule  against 
perpetuities,  yet,  since  the  class  may  increase  until  the 
eldest  reaches  twenty-five  or  would  have  reached  twenty- 
five  had  he  lived,  the  maximum  number  of  the  class  or  the 
minimum  amount  of  each  share  will  not  be  ascertained  in 
the  proper  time,  and  the  whole  gift  to  the  grandchildren 
must  be  void  were  it  not  for  one  other  consideration  which 
saves  it.  By  a  rule  quite  distinct  from  the  rule  against 
perpetuities,  the  postponed  enjoyment  clause  will  not  be 
enforced  if  it  involves  the  possibility  of  keeping  up  of  a 
trusteeship  in  favor  of  one  having  the  absolute  indefeasi- 
ble interest  for  longer  tlian  lives  in  being  and  twenty-one 
years.  That  is  exactly  what  the  postponed  enjoyment 
clause  here  does.  It  may  possibly,  for  twenty-two  years 
after  lives  in  being  at  the  testator's  death,  make  it  impos- 
sible for  a  grandchild  absolutely  and  indefeasibly  entitled 


ESTATES  CREATED  129 

to  obtain  a  distribution  of  the  principal  from  the  trustee. 
Hence,  the  postponed  enjoyment  ckiuse  is  unenforceable 
and  the  only  ground  for  the  class  being  allowed  to  increase 
until  the  eldest  grandchild  reaches  twenty-five  fails.  The 
devise  therefore  stands  simply  as  a  gift  to  the  grandchil- 
dren of  A,  the  class  is  detennined  at  the  testator's  death, 
and  the  one  grandchild  three  years  old  at  the  testator's 
death,  takes  the  entire  estate  (50). 

§  65.  Application  of  the  rule  to  rights  of  entry  and 
contracts  to  buy  land.  It  will  occur  to  the  reader  that 
most  deeds  that  he  has  seen,  containing  conditions  of  for- 
feiture of  the  fee  conveyed,  violate  the  rule  against  per- 
l^etuities  so  far  as  the  right  of  entry  for  the  breach  of  the 
condition  is  concernd.  Thus,  a  deed  upon  a  condition  of 
forfeiture  if  the  premises  conveyed  shall  be  used  for  the 
sale  of  intoxicating  liquors  clearly  contains  a  provision  of 
forfeiture  upon  a  condition  which  may  not  be  violated 
until  many  years  after  lives  in  being  at  the  time  it  is  cre- 
ated. Is  it  then  void?  The  English  courts  have  said 
yes  (51).  Curiously  enough  the  application  of  the  rule 
has  not  been  perceived  by  courts  in  this  country,  and  very 
frequently  such  conditions  are  held  valid  and  enforceable, 
though  they  clearly  violate  the  rule.  So  common  have 
such  decisions  been  that  a  professional,  and  prehaps  a 
judicial  opinion  can  be  said  to  have  been  established,  that 
the  rule  against  perpetuities  does  not  apply  to  rights  of 
entry  for  condition  broken  (52). 


(50)  19  Harv.  Law  Rev.  598. 

(51)  Dunn  V.  Flood,  25  Ch.  Div.  629. 

(52)  Wakefield  v.  Van  Tassel,  202  111.  41;  Gray,  Rule  against  Perpe- 
tuities  (2nd  ed.),  §304  ff. 
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It  has  been  held  in  England,  too,  that  the  rule  against 
perpetuities  applies  to  options  or  contracts  for  the  pur- 
chase of  land.  Thus,  a  contract  by  the  purchaser  from  a 
railroad  that  he  would  re-sell  the  land  to  the  railroad 
again  when  it  was  needed  for  railroad  purposes  could  not 
be  enforced  by  the  railroad  so  as  to  require  a  re-convey- 
ance to  it,  because  the  railroad's  option  was  upon  a  con- 
dition which  violated  the  rule  (53).  It  should  be  assumed 
that  a  similar  rule  would  be  enforced  in  this  country.  Ob- 
serve, however,  that  the  rule  only  prohibits  the  purchaser 
from  obtaining  a  specific  enforcement  of  the  contract  by 
an  actual  conveyance  from  the  seller.  It  does  not  pre- 
vent a  recovery  of  damages  for  the  breach  of  the  con- 
tract (54). 

D.    Rules  against  restraints  on  alienation. 

§  66.  Conditions  of  forfeiture  on  alienation:  Estates 
of  inheritance.  It  was  stated  above  (§33),  that  estates 
in  fee  simple  might  be  made  subject  to  a  condition  sub- 
sequent, upon  the  breach  of  which  the  estate  could  be  for- 
feited and  terminated  by  the  creator  of  the  estate,  or  his 
heirs.  It  was  stated  also  that  an  estate  might  be  given  to 
A  in  fee,  and  then  taken  away  from  A  upon  a  certain  event 
and  given  to  B  in  fee.  In  both  cases  and  in  other  ex- 
amples that  might  be  put,  the  condition  which  deprives  the 
first  holder  is  a  condition  of  forfeiture  upon  the  event 
named.  To  the  general  assertion  that  these  conditions  of 
forfeiture  and  gifts  over  by  way  of  forfeiture,  attached  to 
a  fee  simple,  are  valid,  must  be  added  the  general  quali- 


(53)  London  &  S.  W.  Ry.  v.  Gomm,  20  Ch.  Div.  562. 

(54)  Worthing  Cp.  v.  Heather,  (1906)  2  Ch.  532. 
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fication  that  the  condition  must  not  be  one  imposing  a  for- 
feiture in  case  the  first  holder  in  fee  alienates  or  attempts 
to  alienate.  If  the  condition  is  one  of  forfeiture  on  aliena- 
tion or  attempted  alienation,  it  is  void  and  the  first  taker 
will  retain  the  fee  regardless  of  the  breach  of  condition. 
This  is  the  application  of  a  rule  quite  distinct  from  the 
rule  against  perpetuities,  and  yet  one  resting  upon  a  very 
strict  public  policy  against  limiting  a  landowner's  free- 
dom of  alienation. 

§  67.  Same:  Estates  for  life  and  years.  This  public 
policy  against  conditions  of  forfeiture  upon  alienation  is 
not  applicable,  however,  when  the  first  taker  has  only  a 
life  estate  or  a  term  for  years,  and  the  landowner  has  a 
reversion  in  fee.  In  such  cases  the  landlord  has  a  vital 
interest  in  who  is  to  occupy  the  leased  premises.  Condi- 
tions of  forfeiture  if  the  tenant  alienates  are,  therefore, 
entirely  valid.  The  most  common  of  all  of  these  condi- 
tions of  forfeiture  is  that  contained  in  the  ordinary  lease 
for  years  that  the  tenant  shall  not  assign  or  sub-let  with- 
out permission  of  the  landlord,  and,  if  he  does,  that  the 
term  may  be  forfeited  and  the  landlord  re-enter.  Forfeit- 
ure is  a  harsh  weapon,  however,  and  its  severity  has  been 
mitigated  by  the  law  in  several  ways.  All  doubtful  lan- 
guage will  be  construed  against  a  forfeiture;  and,  even 
when  the  language  is  clear  and  a  breach  of  condition  has 
occurred,  certain  conduct  on  the  part  of  the  landlord  will 
easily  waive  the  forfeiture  by  operation  of  law.  A  for- 
feiture due  merely  to  a  brief  delay  in  the  payment  of 
money  will  often  be  enjoined.    All  of  these  matters  are 
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fully  discussed  in  the  article  on  Landlord  and  Tenant, 
Chapter  III,  in  Volume  IV  of  this  work. 

§  68.  Restraints  on  alienation.  Sometimes  the  grantor 
or  testator,  instead  of  attempting  to  create  a  condition  of 
forfeiture  on  alienation  whereby  the  holder  of  an  estate 
may  alienate,  but,  if  he  does,  is  liable  to  have  the  estate 
forfeited  or  go  over  to  another,  simply  declares  that  the 
estate  created  shall  not  be  alienable.  This  is  an  attempt 
to  prevent  the  operation  of  the  usual  laws  permitting 
alienation.  If  this  were  effectual  the  holder  of  the  estate 
could  not  get  rid  of  it.  Such  attempted  restraints  on 
alienation  are,  however,  wholly  void  and  unenforceable. 
It  makes  no  difference  whether  the  interest  subject  to  the 
attempted  restraint  be  a  fee  simple,  or  a  life  estate  or  a 
teiin  for  years.  The  restraint  is  void.  Whatever  interest 
one  has  in  land  he  may  transfer,  and  his  creditors  can 
take  it  from  him  for  the  satisfaction  of  his  debts. 

§69.  "Spendthrift  trusts":  In  England.  Within  the 
last  century  and  a  half  in  England,  however,  conveyancers 
have  been  called  upon  to  devise  some  way,  consistent  with 
the  above  rule,  by  which  the  spendthrift  member  of  a 
family  might  have  the  benefit  of  an  income  which  he  could 
not  waste  and  which  his  creditors  could  not  reach.  This 
is  the  best  they  have  been  able  to  do;  The  grantor  or 
testator  can  transfer  property  to  trustees  to  pay  the  in- 
come wholly,  or  in  part,  or  not  at  all,  to  such  one  or  more 
of  A,  his  wife,  and  children,  during  the  life  of  A,  as  the 
said  trustees  in  their  discretion  shall  see  fit ;  and,  in  case 
the  whole  or  any  part  of  the  income  is  not  paid  to  any 
person,  to  accumulate  the  part  not  paid  and  add  it  to  the 
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principal.  Then  the  grantor  provides  for  the  distribution 
of  the  principal  after  A's  death.  The  above  settlement 
leaves  A  with  nothing.  If  he  becomes  bankrupt  the  trus- 
tees can  refuse  to  give  A  anything,  and  A's  creditors  will 
get  nothing.  The  trustees  can  then  begin  to  pay  the  in- 
come to  A's  wife  and  children.  Of  course,  in  that  event  A 
is  deprived  of  all  income.  That  cannot  be  helped,  but  at 
least  A's  family  is  protected  against  A's  creditors  (55). 
It  is  important  in  carrying  out  this  plan  that  A  be  given 
no  rights  whatever  that  he  can  enforce,  for  if  A  has  any 
such  rights  his  creditors  can  reach  them.  Thus,  where 
the  trusts  were  to  use  the  income  to  purchase  clothing, 
board,  and  lodging  for  A,  A  could  compel  the  trustees  to 
use  their  discretion  in  expending  the  money  for  him  in  the 
way  specified,  and  the  creditors  could  reach  that  right  for 
their  benefit  (56). 

§70.  Same:  In  the  United  States.  In  the  United 
States  courts  have  very  generally,  perhaps  universally, 
held  valid  the  restraint  on  alienation  when  it  is  attached 
to  an  equitable  life  estate,  i.  e.,  when  the  property  is  trans- 
ferred to  trustees  to  hold  for  A  for  life,  not  subject  to  any 
claim  by  A's  creditors  or  to  any  power  of  alienation  by 
A.  This  is  called  a ''spendthrift  trust."  It  has  the  ad- 
vantage for  A,  over  the  only  scheme  available  in  England, 
in  that  A  can  have  the  income  for  his  support  and  main- 
tenance while  his  creditors  go  unpaid.    It  has  the  disad- 


(55)  Lord  v.  Bunn,  2  Y.  &  C.  C.  C.  98. 

(56)  Green  v.  Spicer,  1  Russ.  &  M.  395. 
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vantage  of  enabling  a  debtor  to  enjoy  luxury  and  idleness 
to  which  he  is  not  morally  entitled.  The  policy  of  the 
spendthrift  trust  has  been  attacked  with  the  greatest 
vigor  by  high  authorities  in  this  country  (57). 

§  71.  Trusts  indestructible  for  limited  periods.  A  tes- 
tator with  a  family  of  young  children  and  no  wife,  and  a 
considerable  property,  frequently  finds  it  convenient  to 
devise  to  his  children  absolutely  in  equal  parts.  This  ab- 
solute gift  takes  effect  at  once  upon  the  testator's  death. 
If,  however,  the  gift  contemplated  an  immediate  distribu- 
tion upon  the  testator's  death  there  would  have  to  be  a  di- 
vision of  the  estate,  and  a  guardian  must  be  appointed  for 
each  minor.  All  this  would  involve  expense  and  the  divi- 
sion of  the  property  into  small  shares  might  be  injurious 
to  its  income-producing  power.  The  testator,  therefore, 
naturally  and  properly  appoints  trustees  and  charges 
them  with  the  management  and  care  of  the  property  while 
the  children  are  young.  Very  naturally  also  he  does  not 
wish  the  trusts  to  end  with  the  bare  majority  of  the  chil- 
dren. At  that  time  they  will  still  be  immature  so  far  as 
the  management  of  property  is  concerned.  The  sons  may 
be  completing  their  educations  or  starting  in  business  or 
professional  life.  It  is  unwise  to  thrust  upon  them  at 
such  a  time  the  absolute  control  of  the  investment  and 
care  of  their  share  of  the  estate.  The  age  of  twenty-five 
would  be  a  better  period  to  fix  for  a  division  of  the  prin- 
cipal. The  sons  will  then  be  fairly  started  in  their  occu- 
pations, and  the  daughters  may  have  married.  The  testa- 
tor, therefore,  directs  that  the  trustees  shall  not  distribute 


(57)     Gray,  Restraints  on  Alienation,  Preface  to  second  edition. 
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the  principal  of  the  estate  until  each  child  reaches  twenty- 
five.  What  harm  is  there  in  this?  The  children's  cred- 
itors are  not  defeated,  for  they  may  reach  the  equitable 
interests  of  the  debtor.  The  children  may  even  alienate 
their  equitable  interests  after  they  come  of  age,  so  there 
is  no  restraint  on  alienation.  Such  a  postponement  might 
be  unwise  if  the  child  became  a  spendthrift  and  insisted 
upon  selling  his  equitable  interest  at  a  sacrifice,  but  the 
postponement  is  not  designed  for  a  wayward  child  but  as- 
sumes a  well-regulated  and  intelligent  family  who  are 
merely  too  much  occupied  in  obtaining  a  higher  educa- 
tion, coming  out  in  society,  or  starting  in  business  or  pro- 
fessional life,  to  undertake  the  care  of  investments  of 
money  and  property.  It  is  believed  that  the  refusal  of 
the  English  courts  to  enforce  the  postponement  after  the 
child  reaches  twenty-one  is  unnecessary,  and  that  the  uni- 
versal favor  with  which  the  postponement  is  treated  in 
this  country  is  sound  (58). 

§  72.  Same:  Probable  limits  of  this.  Of  course,  the 
liberty  to  use  such  a  postponement  or  clause  creating  in- 
destructible trusts  should  not  be  abused.  It  would  not  do 
to  i^ermit  trustees  and  their  successors  to  insist  upon  a 
trusteeship  forever  or  even  for  a  very  long  period  of  time. 
The  courts  in  this  country  seem  to  be  moving  very  rap- 
idly toward  the  general  announcement  of  the  rule  that 
trusts  of  absolute  indestructible  equitable  interests  cannot 
be  made  to  last  for  longer  than  lives  in  being  and  twenty- 
one  years,  and  that  any  provision  which  may  by  any  pos- 
sibility postpone  the  term  of  the  trusteeship  for  longer 


(58)     Kales,  Future  Interests,  §§  228-294, 
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than  that  period  is  wholly  void  from  the  beginning.  Thus 
the  trusteeship  and  the  equitable  interests  are  left  as  lim- 
ited, but  without  any  authority  on  the  part  of  the  trustees 
to  continue  the  trusteeship  beyond  the  minority  of  the 
beneficiary  (59).  This,  it  should  be  observed,  is  not  the 
application  of  the  rule  against  perpetuities,  but  of  a  rule 
which  merely  controls  the  length  of  time  that  trusts  may 
be  made  indestructible. 

Section  5.     General  Principles  of  Construction. 

§  73.  Principles  of  construction  to  determine  the  estate 
created.  In  some  of  the  preceding  subsections  certain 
difficulties  of  construction  in  determining  what  estate  has 
been  created  have  been  touched  upon  (see  particularly 
§§  49-58).  In  all,  however,  the  difficulties  being  of  a  con- 
ventional type  and  often  repeated,  the  solution  has  been 
aided  by  more  or  less  conventional  rules  concerning  what 
certain  phrases  mean.  There  are,  however,  a  host  of  sit- 
uations where  no  such  rules  are  applicable  and  where  the 
difficulties  must  be  solved  afresh  by  the  application  of 
general  principles  of  construction  relating  to  written  in- 
struments and  more  especially  to  wills. 

§  74.  Distinction  between  contracts  and  wills.  The 
expression  ''more  especially  to  wills"  is  used  because,  in 
the  beginning,  a  distinction  must  be  taken  between  instru- 
ments in  which  two  parties  join,  such  as  a  formal  con- 
tract, and  one  which  contains  the  act  of  a  single  party, 
such  as  a  will.  The  instrument  executed  by  two  parties, 
in  which  there  are  mutual  obligations,  must  be  construed 
according  to  a  standard  in  the  use  of  language  which  is 


(59)     Armstrong  v.  Barber,  239  111.  389. 


ESTATES  CREATED  137 

common  to  both.  Neither  is  permitted  to  say  that  he  un- 
derstood the  words  one  way.  Both  must  abide  by  the 
meaning  according  to  the  common  standard — that  of  the 
ordinary  man  under  the  circumstances.  But  in  a  will, 
which  is  wholly  the  act  of  the  testator,  the  test  is  what  did 
the  particular  individual  mean  by  the  words  he  used. 
"\Vhat  meaning  did  he  place  upon  the  words  which  he 
used?  In  what  sense  did /le  use  them?  The  matter  of  the 
meaning  is  personal  f o  him.  Within  limits  he  may  make 
his  own  standard.  He  may  indeed  go  to  considerable 
lengths  in  placing  an  unusual  meaning  upon  a  common 
word,  and  if  it  can  be  shown  that  he  has  done  so  his  un- 
usual meaning  must  prevail, 

§  75.  Use  of  extrinsic  evidence  to  identify  subject  mat- 
ter or  object  of  devise.  This  has  led  naturally  and  in- 
evitably to  the  proposition  that,  in  construing  a  will,  you 
may  introduce  evidence  of  facts  outside  the  will  to  prove 
the  meaning  which  the  testator  put  upon  particular  words. 
It  should  be  noted,  however,  that  direct  declarations  by 
the  testator  of  what  he  meant  are  always  excluded  except 
in  the  one  case  hereafter  mentioned.  Under  .this  rule  all 
sorts  of  facts  surrounding  the  making  of  the  will  may  be 
introduced  in  aid  of  its  interpretation.  In  cases  where 
the  difiQculty  is  in  ascertaining  the  subject  ^natter  of  a 
devise  or  the  object  which  is  to  benetit  by  the  devise,  such 
outside  evidence  becomes  extremely  valuable  and  often 
controlling.  Thus,  where  a  testator  in  devising  certain 
specified  land  misdescribes  it  and  describes  instead  an- 
other parcel  of  land  which  he  does  not  own,  evidence  of 
facts  surrounding  the  will  may  be  conclusive  in  showing 
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that  the  testator  meant,  by  the  words  he  used,  to  devise 
the  land  which  he  actually  owned,  and  not  other  land 
which  he  did  not  own.  So,  where  the  testator  devises  to 
his  nephew  John  Jones  and  he  has  no  nephew  by  that 
name,  but  the  outside  evidence  shows  that  he  had  a 
nephew  whom  he  called  by  that  name,  the  outside  evidence 
would  probably  be  conclusive  that  that  nephew  was  the 
one  meant  by  the  words  used.  So,  if  he  had  two  nephews 
of  the  same  name,  the  evidence  outside  the  will  may  make 
it  clear  which  nephew  he  meant,  and  here,  because  there 
are  two  objects  each  answering  to  the  description  used, 
direct  declarations  of  the  testator's  intention  are  ad- 
mitted. 

§  76.  Effect  of  similar  evidence  to  show  estate  created. 
Illustration.  The  foregoing  matters  have  been  thus  par- 
ticularly pointed  out  in  order  to  emphasize  the  statement 
now  to  be  made.  In  endeavoring  to  ascertain  tvhat  kind 
of  an  estate  a  testator  intended  to  devise,  all  the  outside 
evidence  that  can  possibly  be  introduced  is  of  practically 
no  value  in  most  or  all  cases.  In  short,  when  a  testator 
becomes  obscure  about  whether  a  particular  individual  is 
to  have  any  gift  or  what  estate  or  interest  he  or  she  is  to 
have,  the  introduction  of  outside  evidence  does  nothing 
more  than  furnish  the  ground  for  a  cheap  and  easy  specu- 
lation founded  upon  a  most  inadequate  view  of  what  went 
on  in  the  testator's  mind.  It  merely  gives  the  court  an 
opportunity  to  peek  in  behind  the  scenes  and  to  find  out 
who  ''ought''  to  win,  and  then  get  the  result  which  the 
judge  deems  right. 
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Thus,  the  will  involved  in  a  recent  Georgia  case  made  a 
gift  to  the  testator's  daughter  in  the  following  words: 
"It  is  my  will  that  my  infant  daughter,  Sarah  Alberta, 
Addison  Alexina  Telfair  Cobb,  should  she  live  to  attain 
the  age  of  twenty-one  years,  become  then  the  absolute 
owner  of  all  the  estate,  real,  personal,  and  mixed,  includ- 
ing choses  in  action,  to  which  I  have  a  lawful  title,  to  have 
and  to  hold  the  same,  and  her  heirs  forever."  Then  there 
is  a  gift,  if  the  daughter  died  without  leaving  issue,  to  the 
testator's  next  of  kin  living  at  the  death  of  the  daughter. 
The  daughter  marries  and  all  the  estate  which  she  has 
under  her  mother's  will  comes  tQ  her  husband  by  convey- 
ance or  by  reason  of  the  marriage.  The  husband  is  a  dis- 
sipated spendthrift,  and  in  due  course  of  time  transfers 
the  title  to  the  property  devised  by  the  will  to  a  manufac- 
turing corporation  and  squanders  the  proceeds.  Subse- 
quently the  daughter  dies,  leaving  children  sui^viving  her, 
and  they  now  seek  to  recover  the  property  from  the  cor- 
poration. It  is  a  hard  case.  The  children  have  been 
deprived  of  their  inheritance  by  the  folly  of  a  wicked 
father.  But  what  can  be  done?  The  daughter  plainly 
had  an  absolute  interest.  This  was  to  be  taken  away 
from  her  only  in  the  event  that  she  died  without  leaving 
issue  surviving  her,  and  she  has  died  actually  leaving 
issue.  It  would  seem,  therefore,  by  the  plainest  reason- 
ing, that  the  corporation  had  the  fee  simple  absolute  and 
that  the  grandchildren  of  the  testator  must  fail.  The  re- 
cent graduate  of  a  reputable  law  school  would  say  that 
the  case  was  hopeless  on  behalf  of  the  children.  The  wise 
and  experienced  practitioner  would  say  it  was  far  from 

Vol.  V— 11 
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hopeless.  He  would  work  into  the  record  all  these  outside 
circumstances,  and,  having  carefully  shown  up  the  fire- 
side equities,  would  offer  as  an  excuse  for  a  decision  on 
behalf  of  the  children  the  argument  that  because  there  is 
a  gift  over  if  the  daughter  died  without  issue,  it  must  be 
taken  that  the  daughter  was  intended  to  have  only  an 
estate  during  her  life ;  and  that,  therefore,  the  language 
by  which  the  daughter  is  given  an  absolute  interest  is  nul- 
lified or  disregarded  and  she  takes  a  life  estate.  Also, 
from  the  fact  that  there  is  a  gift  over  if  she  dies  without 
leaving  issue,  it  would  be  argued  that  there  is  a  gift  by 
implication  to  her  issue  if  she  leaves  any.  By  this  simple 
process  the  court  may  arrive  at  the  result  that  the  daugh- 
ter had  only  a  life  estate  and  that  there  is  a  remainder 
in  fee  to  her  children  if  she  leaves  any.  The  corporation, 
therefore,  upon  this  view  would  obtain  through  the  me- 
dium of  the  husband  only  the  daughter's  life  estate,  and, 
she  being  dead,  her  children  are  entitled.  These  argu- 
ments were  accepted  by  the  Georgia  supreme  court,  and 
the  corporation  was  defeated  in  favor  of  the  children 
(60). 

§  77.  Such  evidence  should  be  disregarded.  The  course 
of  action  typified  in  this  Georgia  case  is  subversive  of  all 
law,  but  unhappily  it  is  constantly  going  on.  It  throws  a 
large  and  important  class  of  cases  affecting  the  rights  of 
individuals  outside  the  realm  of  law,  and  places  property 
rights  in  the  power  of  a  judge's  discretion.  Each  time 
the  impropriety  is  committed,  it  furnishes  a  precedent  for 
the  commission  of  a  like  impropriety  in  another  case, 


(60)     Wetter  v.  Hydraulic  Cotton  Press  Co.,  75  Ga.  540. 
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where  superficially  the  facts  are  the  same  but  where 
equitably  they  are  entirely  different.  The  whole  course 
of  construction,  difficult  enough  at  best,  is  beset  with  addi- 
tional pitfalls  and  '^no  case  is  hopeless  and  no  case  se- 
cure." Every  case,  even  the  simplest,  must  be  sent  to  a 
court  for  construction  at  a  considerable  expense  of  time 
and  money.  Only  the  callow  youths  at  the  bar  undertake 
to  give  opinions  on  the  meaning  of  wills  in  advance  of  a 
court  decision.  It  is  believed  that  a  great  evil  in  the  way 
wills  are  construed  would  be  remedied,  if  judges  and 
courts  would  observe  that,  when  the  difficulty  of  construc- 
tion has  to  do  with  the  state  or  character  of  the  interest 
created,  outside  evidence  of  the  state  of  the  testator's 
family  and  other  circumstances  surrounding  the  making 
of  the  will,  while  legally  admissible  for  what  they  are 
worth,  are  worth  nothing  except  to  induce  a  prejudice  for 
one  construction  because  it  would  be  more  likely  to  do 
justice  between  the  parties,  and  to  furnish  the  basis  for 
wild  speculation,  without  adequate  proof,  that  the  testator 
meant  the  words  in  the  sense  which  to  the  court's  mind 
would  do  this  justice  between  the  parties. 

Section  6.  Deapting  a  Will. 
§  78.  Introduction.  The  subject  matter  of  the  preced- 
ing sections  is,  it  will  be  observed,  very  closely  connected 
with  the  art  of  drafting  wills.  In  fact,  most  of  the  ques- 
tions discussed  arise  in  connection  with  the  constructions 
of  wills  and  the  estates  which  may  be  created  by  them. 
The  matter  presented  does  not,  however,  give  one  any 
idea  of  the  practical  art  of  will-drawing  or  of  making 
family  settlements.     To  obtain  that  one  must  come  at  the 
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subject  from  the  practical  point  of  view  of  what  is  best  to 
be  done,  and  how  to  do  it  so  as  to  avoid  the  very  difficul- 
ties that  have  been  discussed  in  the  preceding  sections. 
No  better  method  of  introducing  the  reader  to  the  niceties 
of  the  practical  art  of  will-drawing  exists,  it  is  believed, 
than  that  of  letting  him  in  behind  the  scenes  to  observe 
the  actual  mental  processes  of  the  draftsman  in  getting 
up  a  typical  instrument  for  a  typical  testator,  and  exam- 
ining the  actual  phrases  which  the  draftsman  uses  in  mak- 
ing the  instrument. 

§  79.  The  typical  testator.  The  typical  testator  se- 
lected is  a  man  of  moderate  fortune.  He  has  at  least  a 
country  house  or  a  town  house — perhaps  both.  The  capi- 
tal of  his  estate  consists  of  lands  and  personal  property  in 
suitable  proportions.  A  proper  proportion  of  the  real 
estate  is  productive,  and  the  personal  estate  is  invested 
suitably  in  public  securities,  mortgages,  bonds  of  railway 
corporations,  and  some  of  the  better-known  and  readily 
salable  stocks.  Our  typical  testator  is  forty  years  of  age, 
and  neither  a  bachelor  nor  a  widower.  Both  are  abnonnal 
variations  at  this  age.  Furthermore,  there  is  no  question 
of  race  suicide.  He  is  the  father  of  three  young  children 
— two  boys  and  a  girl — and  has  a  f?ir  prospect  of  more  of 
each  kind. 

§  80.  Evolution  of  methods  of  conveyancing  appro- 
priate for  the  typical  will.  The  typical  testator  probably 
does  not  know  that  the  best  testamentary  disposition 
for  him  to  make  has  been  settled,  like  the  rules  of  law,  by 
generations  of  experience  and  experiment  on  the  part  of 
trained  specialists.     The  results  of  this  experience  and 
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experiment,  as  well  as  the  evolution  which  it  has  pro- 
duced, are  to  be  found  in  the  form  books  of  the  English 
conveyancers  of  every  generation  since  the  reign  of 
Charles  II.  The  jolan  prescribed  for  him  in  the  seventh 
volume  of  the  last  edition  of  Bythewood  or  in  the  fourth 
volume  of  a  recent  edition  of  Davidson's  Precedents  is 
the  crowning  effort  of  an  evolution  which  dates  back  to 
the  latter  part  of  the  seventeenth  century.  The  founder 
of  that  school  of  conveyancers  which  has  produced  the 
fonii  we  are  about  to  consider  in  detail  was  no  other  than 
Sir  Orlando  Bridgeman,  aftei^wards  lord  keeper  of  the 
great  seal  from  1667  to  1672.  He  is  called  the  father  of 
modem  conveyancing.  Since  the  time  of  Bridgeman  there 
has  been  a  succession  of  conveyancers,  conveyancing 
counsel,  and  chancellors  who  have  added  to,  pointed  the 
way  for,  or  insisted  upon  improvements  in  the  form  of 
family  settlements.  To  the  American  lawj^er  the  names 
of  Fearne,  Preston,  Butler,  Smith,  Hayes,  Davidson, 
Bythewood,  Jai'man,  and  such  chancellors  as  Lord  Hard- 
wick,  Lord  Eldon,  and  Lord  St.  Leonards,  are  fa- 
miliar (61). 

We  are  to  consider  then  what  this  evolutionar}''  process 
has  settled  as  the  best  course  for  a  typical  testator  to  take. 

§  81.  General  outline  of  the  will.  This  has  long  since 
been  settled.  After  the  gift  of  specific  legacies,  the  wife 
shall  have  an  interest  in  the  whole  of  the  residue  for  her 
life  or  until  she  marries  again,  and,  after  her  death  or  re- 
marriage, the  whole  property  shall  be  divided  equally 

(61)     See   "History   of   Settlements   of   Real   Estate,"    1    Juridiciai 
Society  Papers,  45,  54. 
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among  the  children  of  the  marriage.  Nothing  could  be 
more  direct  and  simple  than  this,  and  yet  the  infinite  care 
and  attention  to  detail  with  which  the  English  convey- 
ancers since  the  time  of  Charles  II  have  worked  out  this 
typical  form  of  will  makes  it  today  a  wonder  to  behold. 

§  82.  The  will  in  detail:  Specific  legacies.  The  first 
care  of  the  draftsman  is  to  allow  the  testator  to  bequeath 
as  he  pleases  a  few  specific  chattels — a  watch  to  one,  a 
picture  to  another,  books  to  a  third,  and  so  forth.  There 
is  only  one  restriction  upon  the  testator  here.  He  must 
make  his  gifts  absolute.  He  must  not  attempt  any  gifts 
of  chattels  to  one  for  life  and  then  to  another.  Such 
gifts  are  valid,  but  extremely  annoying  to  both  parties 
interested  and  unwise  from  other  points  of  view.  If  the 
testator  has  any  poor  female  relative  or  relatives  whom  he 
wishes  to  provide  for  he  may  then  charge  upon  his  estate 
or  direct  the  purchase  of  a  small  annuity  for  their  benefit. 
At  this  point  the  personal  choice  or  preference  of  the 
testator  largely,  if  not  entirely,  ceases. 

§  83.  Gift  of  household  effects  to  the  widow.  Here 
some  difficulties  in  the  use  of  language  must  be  faced.  It 
is,  of  course,  impracticable  to  put  into  the  will  an  in- 
ventory of  all  the  household  effects  which  are  to  go  to  the 
widow,  for  they  might  all  wear  out  and  be  replaced  by  the 
time  of  the  testator's  death.  General  descriptive  lan- 
guage must  be  employed.  The  articles  must  be  described 
with  reference  to  their  existence  at  a  certain  locality  or 
without  reference  to  locality.  The  former  is  a  very  usual 
method  and  the  one  adopted  in  the  will  of  the  late  Mar- 
shall Field.    In  either  case,  however,  difficulties  arise. 
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If  the  clause  be  drafted  so  as  to  leave  all  the  residue  of  the 
testator's  effects  which  shall  be  in  and  about  a  certain 
dwelling  at  the  time  of  his  death,  he  may  include  much 
more  than  he  intends,  viz.,  money,  or  securities  for  money, 
bonds,  stocks,  and  other  personal  property  of  that  nature, 
in  a  private  safe  upon  the  premises.  It  is  well,  there- 
fore, after  a  general  gift  of  "all  my  wines,  consumable 
stores,  household  furniture,  household  linen,  plate,  china, 
books,  and  other  effects  which  shall  be  in  and  about  my 

house  at  "  to  except  "money,  securities  for 

money,  stocks,  evidences  of  indebtedness,  and  documents 
of  title. ' '  In  the  will  of  the  late  Marshall  Field  this  same 
object  was  effected  by  the  following  enumeration:  "Fur- 
nishings and  equipments  of  every  kind,  including  furni- 
ture, paintings,  library,  bric-a-brac,  horses,  carriages,  and 
all  other  personal  property  which  may  be  used  in  connec- 
tion with  said  residence  at  the  date  of  my  death."  If  the 
testator  does  not  restrict  the  gift  to  articles  at  a  given  lo- 
cality, he  must  still  use  some  general  word  such  as  "ef- 
fects." This  may  include  too  much,  viz.,  the  whole  per- 
sonal estate  of  money,  stocks,  bonds,  notes,  etc.  The  gen- 
eral words  must,  therefore,  be  selected  with  the  greatest 
care.  Experience  has  suggested  the  following,  after  an 
enumeration  of  the  ordinary  household  articles:  "The 
last  mentioned  bequest  shall  comprise  all  effects,  though 
not  strictly  household,  which  are  applicable  to  personal  or 
domestic  use,  ornament,  occupation,  or  diversion  and  are 
not  hereinbefore  specifically  bequeathed.'* 

§  84.    Same:  Absolute  gift  or  life  estate?    The  usual 
practice  of  English  conveyancers  is  to  make  the  gift  of 
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effects  to  the  wife  an  absolute  one.    A  gift  to  her  for  life 
was  valid  enough,  but  the  practical  inconveniences  of  it 
were  too  great.    In  the  first  place,  the  subject  matter  of 
the  gift  is  to  a  very  considerable  extent  perishable,  so  that 
the  one  ultimately  entitled  cannot  in  the  usual  course  ex- 
pect to  enjoy  it.     This  gives  rise  to  the  requirement  that 
effects  of  a  certain  character  must  be  sold,  the  proceeds 
invested,  and  the  income  only  used  by  the  widow  during 
her  life.     Difficult  questions  arise  as  to  what  articles  must 
be  treated  in  this  way.     Finally,  there  is  always  the  op- 
portunity of  friction  between  the  life  tenant  and  those  en- 
titled afterwards.     If    the    testator    insisted  upon  the 
widow  having  a  life  estate  only  in  these  chattels,  it  was 
customary  to  bequeath  all  such  as  were  of  a  permanent 
character  and  not  likely  to  wear  out  or  disappear  in  the 
using  to  trustees  to  permit  the  widow  to  use  them  during 
her  life  or  widowhood  (62).     It  is  a  matter  of  remark, 
therefore,  that  in  the  will  of  the  late  Marshall  Field  the 
gift  of  household  effects  to  the  widow  includes  all  sorts  of 
effects,  both  those  likely  to  be  consumed  in  the  using  and 
those  of  a  permanent  character,  and  creates  in  the  widow 
an  interest  for  life  without  the  intervention  of  trustees. 

§  85.  Disposal  of  the  residuary  estate:  Powers  to  trus- 
tees. The  first  step  is  to  devise  all  the  rest  and  residue 
of  the  estate,  real  and  personal,  to  trustees  who  are 
named,  and  to  expressly  provide  what  powers  they  shall 
have.  Here  experience  has  constantly  added  provisions 
which  enable  those  administering  the  estate  to  proceed 
with  the  least  possible  inconvenience.     The  trustees  rep- 


(62)     Davidson's  Precedents    (1880),  Vol.  IV,  p.  67. 
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resent  the  estate  to  the  outside  world.  Whatever  acts  the 
holder  of  such  a  property  must  ordinarily  execute  in  its 
profitable  administration,  the  trustees  must  be  given  ex- 
press power  to  perform.  There  must  be  power  to  lease, 
to  sell,  to  exchange,  to  mortgage,  to  pay  off  encumbrances, 
and  to  make  a  voluntary  partition  of  lands  which  the  tes- 
tator may  hold  in  common  with  others.  In  their  relation 
to  the  trust  estate  the  trustees  must  be  given  directions  as 
to  the  investments  to  be  allowed,  whether  within  a  re- 
stricted, fair,  or  comprehensive  range.  There  then  must 
be  a  power  to  vary  investments,  to  buy  land,  and  to  sell  the 
same  again.  It  was  wise,  also,  to  confer  power  upon  the 
trustees  to  apply  the  proceeds  of  any  sale  of  real  estate 
to  pay  off  encumbrances  upon  the  property  sold  or  any 
other  property  in  the  trust  estate.  Powers  to  partition 
the  trust  premises  among  the  beneficiaries  at  the  time  of 
distribution  and  to  allow  the  widow  to  reside  in  a  particu- 
lar residence  of  the  testator  during  the  time  when  she  was 
entitled  to  the  income  from  all  or  any  part  of  the  trust 
estate  by  the  terms  thereof,  without  paying  rent,  were 
appropriate  and  advisable. 

§  86.  Income  from  trust  estate  to  be  paid  to  widow: 
Support  of  children.  It  is  of  course  expected  that  the 
widow  will  support,  maintain,  and  educate  the  children 
out  of  her  income  so  long  as  they  remain  minors,  yet  the 
conveyancer,  who  left  nothing  to  chance,  gave  the  children 
a  legal  right  to  such  support,  maintenance,  and  education, 
by  charging  the  widow's  income  with  the  expense  of  such 
as  she  in  her  discretion  might  deem  it  proper  they  should 
have.     The  principal  question,  however,  which  arises  in 
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regard  to  the  trust  for  the  widow  is:  How  long  shall  the 
income  be  paid  over  to  her?  Shall  it  be  during  the  re- 
mainder of  her  life,  or  merely  during  her  widowhood,  i.  e., 
so  long  as  she  remains  unmarried  I  For  many  genera- 
tions the  English  conveyancers  seem  to  have  had  but  one 
opinion  about  this — that  the  widow's  interest  should  ter- 
minate with  her  second  marriage.  There  can  be  only  two 
results  of  continuing  the  whole  income  to  the  wife  after 
her  second  marriage ;  either  she  will  have  more  than  she 
properly  needs,  or  the  income  will  make  up  the  deficiency 
in  her  second  husband's  income.  It  is  the  somewhat  usual 
American  practice,  however,  to  give  the  income  to  the  wife 
so  long  as  she  lives. 

§  87.  The  widow's  special  power  of  appointment: 
Hotch-pot  clause.  The  English  form  books  usually  pro- 
vide for  a  special  power  in  the  widow  to  appoint  such  part 
or  all  of  the  residuary  estate  among  her  children  as  she 
shall  see  fit.  In  drafting  such  a  clause  some  care  is  re- 
quired. It  must  be  clear  that  the  widow  may  appoint  to 
one  or  more  exclusively  of  the  others,  otherwise  an  ap- 
pointment of  the  whole  interest  which  leaves  out  any  one 
will  be  wholly  void.  The  power  must  be  to  appoint  not 
only  to  children,  but  to  more  remote  issue,  and  in  such 
manner  and  form  as  the  widow  shall  deem  best. 

The  existence  in  the  will  of  a  power  in  the  widow  makes 
necessary,  at  a  later  stage  of  the  will,  what  is  known  as  a 
"hotch-pot  clause."  According  to  the  usual  course  the 
widow  appoints  something  to  the  daughters  when  they 
marry,  or  to  the  sons  when  they  reach  twenty-one  or 
twenty-five.    It  not  unfrequently  happens,  therefore,  that 
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out  of  a  family  of  say  four,  the  first  three  have  received 
appointments  at  the  death  of  the  widow.  Let  us  suppose 
that  these  appointments  have  amounted  to  $20,000  apiece 
and  that  at  the  death  of  the  widow  there  is  a  balance  of 
$60,000  in  the  estate.  This  latter  sum  must  be  divided 
among  all  the  four  children,  so  that  the  three  who  have  al- 
ready received  appointments  will  have  altogether  $35,000 
apiece,  while  the  youngest  child  must  be  satisfied  with 
only  $15,000.  This  is  neither  what  the  testator  intended 
nor  as  the  widow  planned.  The  hotch-pot  clause  is  de- 
signed, under  the  exigencies  described,  to  eftect  an  equal 
division  as  nearly  as  possible.  It,  therefore,  provides 
that  no  one  who  took  by  appointment  should  (in  the  ab- 
sence of  an  express  direction  in  the  appointment  to  the 
contrary)  share  in  the  imappointed  part  without  bringing 
his  appointed  share  into  the  general  fund — that  is, 
into  hotch-pot — to  be  distributed  as  in  default  of 
appointment. 

§  88.  Same:  Expediency  of  such  a  power.  As  to  the 
expediency  in  general  of  giving  the  widow  this  power  of 
appointment,  opinions  may  differ.  Its  use  may  be  most 
salutary.  It  enables  the  widow  to  retain  control  over  the 
children.  She  may  alter  the  disposition  of  the  property 
according  as  events  turn  out.  If  the  daughters  marry 
well  their  shares  may  be  reduced.  If  a  son  is  wild  his 
portion  may  be  cut  down  to  a  life  estate,  with  clauses 
which  will  save  the  estate  from  his  creditors  and  provide 
for  his  wife  and  children.  On  the  other  hand,  if  the  testa- 
tor's  children  are  normal  individuals,  but  the  widow 
proves  flighty  or  partial,  or  lives  to  a  great  age  and  falls 
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under  the  influence  of  some  single  child  who  lives  with  her 
when  all  the  others  have  moved  away,  great  disturbance  in 
the  family  may  result  from  the  existence  of  the  power. 
The  American  tendency  has  been  to  omit  the  power,  im- 
less  there  is  some  very  strong  reason  for  it. 

§  89.  Gift  to  children  in  default  of  appointment  after 
termination  of  widow's  interest:  Objects  sought.  The 
testator  is  apt  to  think  only  of  a  simple  direct  gift  to  his 
children.  When,  however,  he  is  reminded  that  his  family 
is  a  young  and  growing  one,  it  will  occur  to  him  that  the 
trust  must  not  terminate  for  each  child  till  he  or  she  comes 
of  age,  and  perhaps  he  may  desire  that  it  shall  not  end  for 
the  different  shares  except  as  the  children  reach  twenty- 
five.  Should  any  of  the  children  die  under  twenty-five 
he  will  wish  their  children,  if  any,  to  take  the  parent's 
share;  and  the  shares  of  his  childless  children  dying 
under  twenty-five  are  to  be  divided  among  the  other  chil- 
dren who  reach  that  age.  The  problem  is  to  effect  these 
desires  as  simply  and  conveniently  as  possible. 

§  90.  Same:  Accomplishment  by  postponed  vested  gift. 
Scientific  modern  conveyancing  recognizes  that  these  ob- 
jects may  be  accomplished  in  just  two  ways,  which  must 
be  kept  absolutely  distinct  and  separate.  The  first  method 
is  to  make  a  direct  gift  to  all  the  children  to  take  effect 
immediately  upon  the  death  or  remarriage  of  the  widow. 
That  will  give  each  child  what  is  known  as  a  vested  inter- 
est (§  32,  above).  Each  will  have  a  share  at  once  upon 
the  testator's  death,  subject  to  the  provision  for  the 
widow.  Then  there  will  be  a  clause  simply  postponing 
the  termination  of  the  trust  and  the  payment  over  of  the 
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principal  of  each  sliare,  till  the  beneficiary  of  that  share 
roaches  twenty-five.  If  the  will  stopped  here  each  child 
would  have  full  power  to  alienate  after  it  came  of  age,  by 
deed  or  will;  and  upon  the  child's  death  intestate  at  any 
time  the  share  would  descend  to  its  next  of  kin.  If,  then, 
any  child  of  the  testator  dies  under  twenty-five,  leaving 
children,  there  is  no  reason  why  the  child's  right  of 
alienation  should  be  interfered  with,  for  he  will  naturally 
alienate  to  his  children  by  will  or  the  share  will  descend  to 
them.  The  deceased  child's  portion  may,  therefore,  be 
left  to  descend  or  to  i3ass  by  will.  On  the  other  hand,  if 
a  child  of  the  testator  dies  without  leaving  issue,  it  is 
proper  that  the  share  of  the  child  so  dying  should  go  to 
the  other  brothers  and  sisters.  This  requires  a  special 
provision,  known  as  a  clause  of  ''accruer,"  declaring: 
*'In  case  any  of  my  said  children  shall  die  without  leav- 
ing issue  surviving  them,  the  share  hereinbefore  given  to 
the  chila  so  dying,  including  any  further  share  or  shares 
accruing  under  this  present  clause,  shall  go  and  accnie  to 
my  other  children." 

§  91.  Same:  Accomplishment  by  contingent  gift.  The 
second  plan  for  the  gift  to  the  testator's  children  is  to 
describe  the  class  who  are  to  take,  and  to  make  it,  as  far 
as  possible,  contingent  upon  each  member  of  the  class 
reaching  the  age  of  twenty-five — the  time  of  distribution. 
According  to  this  plan  the  devise  will  read : 

"To  such  child  or  children  of  mine  as  shall  survive  me 
and  attain  the  age  of  twenty-five,  and  to  the  child  or  chil- 
dren of  any  child  or  children  of  mine  who  shall  be  dead  at 
my  death  or  shall  die  under  the  age  of  twenty-five;  pro- 
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vided  that  the  child  or  children  collectively  of  any  child  of 
mine  dead  at  my  death  or  dying  under  the  age  of  twenty- 
five  shall  take  only  such  share  as  his,  her,  or  their  parent 
would  have  taken,  if  such  parent  had  lived  to  take  a  vested 
interest. ' ' 

Both  these  plans — that  of  a  vested  gift  with  a  clause  of 
accruer  and  that  of  a  contingent  gift — accomplish  pre- 
cisely the  same  result,  but  by  quite  a  different  series  of 
clauses  which  must  not  be  mixed  with  each  other  or  hope- 
less confusion  and  litigation  will  result.  The  English 
conveyancers  now  almost  wholly  prefer  the  second  plan, 
and  its  further  development  has  been  carefully  worked 
out. 

§  92.  Same:  Development  of  latter  plan.  The  reader 
will  obserA^e  that,  while  the  gift  to  the  children  of  the  tes- 
tator was  made  contingent  on  their  reaching  twenty-five, 
the  gift  to  the  child  of  any  deceased  child  of  the  testator 
is  made  to  it  absolutely.  The  reason  for  this  is  that  a  gift 
to  the  child  of  any  deceased  child  of  the  testator,  on  such 
grandchild  reaching  the  age  of  twenty-five,  would  be  in 
violation  of  the  rule  against  perpetuities  (§  60,  above), 
as  it  might  take  effect  more  than  twenty-one  years  after 
the  death  of  the  widow  and  all  the  testator's  children. 
Nevertheless,  the  general  plan  requires  that  all  gifts  be 
postponed,  if  possible,  till  the  legatee  reaches  twenty-five. 
The  ingenuity  of  more  recent  conveyancers  has  devised 
this  clause,  which  does  the  work  simply  and  effectively: 

' '  Provided  always :  That  if  any  grandchild  or  grand- 
children of  mine  should  attain  the  age  of  twenty-one  years 
before  the  expiration  of  twenty-one  years  from  the  time 
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of  the  death  of  the  sur\dvor  of  my  children  and  more  re- 
mote issue  (if  any)  living  at  the  time  of  my  death,  then 
the  vesting  of  the  share  of  each  such  grandchild  shall  be 
postponed  to  the  expiration  of  such  time  of  twenty-one 
years,  or  until  the  attainment  by  such  respective  grand- 
child to  the  age  of  twenty-five  years,  whichever  shall  first 
happen."  Then  follows  a  clause  giving  the  shares  of 
grandchildren,  who  died  before  obtaining  a  vested  inter- 
est, to  their  children,  if  any. 

§  93.  Disposition  of  income  prior  to  time  of  distribu- 
tion. "Whichever  plan  be  adopted — the  one  where  the 
gift  is  vested  or  the  one  where  it  is  contingent — the  provi- 
sion for  the  children  and  other  issue  is  still  incomplete. 
As  none  are  to  take  till  they  reach  twenty-five  (except  in 
the  case  of  great-grandchildren)  what  is  to  happen  be- 
tween the  termination  of  the  widow's  interest  and  that 
time?  Obviously  the  income  upon  the  vested  or  expectant 
share  of  each  child  or  grandchild  is  to  be  used  for  its 
maintenance  and  education.  This  is  accomplished  by  a 
general  direction  to  the  trustees  thus  to  apply  such  part  of 
the  income  as  seems  best,  or  to  pay  it  to  the  parents  or 
guardians  of  the  persons  entitled,  to  be  by  them  thus 
applied.  If  all  of  the  income  of  any  share  is  not  thus 
spent,  it  may  be  directed  to  be  accumulated  for  the  benefit 
of  its  share,  subject  to  any  future  use  for  maintenance 
and  education  of  the  one  entitled  authorized  by  the  trus- 
tees. Power  should  also  be  given  the  widow  and  trustees 
to  use  for  similar  purposes  any  necessary  part  of  the  prin- 
cipal, or  even  to  make  an  advancement  to  children  on  cer- 
tain occasions. 
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§  94.  Routine  clauses.  Summary.  The  balance  of  tlie 
will  contains  some  routine  clauses,  declaring  that  the  gift 
to  the  wife  shall  be  in  lieu  of  all  interest  which  the  law 
allows  her,  providing  a  method  of  supplying  the  place  of  a 
trustee  who  dies  or  becomes  incapable  or  refuses  to  act, 
and  naming  executors. 

This,  then,  as  Davidson  says  in  his  Precedents,  is  an 
outline  *'of  a  will  of  the  simplest  and  most  ordinary  de- 
scription." It  is  nothing  but  a  gift  to  the  widow  for  life 
or  during  widowhood,  and  then  to  the  children.  It  is  what 
testators  do  or  are  planning  for  every  day.  Almost  any- 
thing, however,  is  more  easily  conceivable  than  that  the 
layman  who  contemplates  such  a  testament  should  ever 
imagine  the  perfection  of  form  and  detail  to  which  an  in- 
strum.ent  on  these  simple  lines  can  be  brought.  Through 
experiments  and  mistakes  of  the  past,  generations  of  a 
trained,  experienced  and  skilful  professional  class  have 
evolved  what  is  best  for  the  purpose.  With  a  will  drawn 
according  to  the  ideal  thus  wrought  out,  the  question  of 
testamentary  disposition  may  in  most  cases  safely  be  dis- 
missed from  his  mind  by  the  testator  during  the  remain- 
der of  his  life. 


CHAPTER  III. 

COVENANTS  FOR  TITLE.    EXECUTION  OF  DEEDS. 

Section  1.     Covenants  of  Title. 

§  95.  The  modem  covenants  of  title.  These  are  as 
follows:!.  Covenant  of  seisin:  This  is  a  covenant  that 
the  grantor  is  seized  at  the  time  of  the  grant.  In  most 
jurisdictions  this  covenant  is  only  satisfied  by  a  lawful 
possession  of  the  grantor.  In  some  jurisdictions,  how- 
ever, it  is  satisfied  (by  reason  of  the  survival  of  the  feudal 
definition  of  seisin)  by  a  wrongful  possession  of  the 
grantor.  2.  Covenant  of  the  right  to  convey:  This  is 
not  the  same  as  the  covenant  of  seisin,  because  one  may 
have  a  right  to  convey  under  a  power  to  appoint,  for  in- 
stance, and  yet  not  have  any  seisin  or  possession.  3. 
Covenant  against  incumbrances:  This  is  self-explana- 
tory. It  is  a  covenant  that  there  are  no  incumbrances 
upon  the  land  conveyed.  4.  Covenant  for  quiet  enjoy- 
ment: This  is  a  covenant  that  the  grantee  shall  not  be 
disturbed  by  any  one  claiming  through  the  grantor.  It 
is  only  broken  when  one  enters  claiming  under  the 
grantor.  5.  Covenant  for  further  assurance:  This  is 
not  so  common  in  this  country  as  in  England.  It  is  a 
covenant  to  make  further  conveyances  to  remove  clouds 
or  clear  up  the  title.  6.  Covenant  of  ivarranty:  This  is 
peculiar  to  the  United  States.  In  scope  it  is  similar  to 
the  covenant  for  quiet  enjoyment,  except  that  it  is  a  cov- 
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enant  that  the  grantee  shall  not  be  disturbed  by  any  one 
claiming  a  superior  title.  It  is  the  general  warranty  of 
good  title  as  against  all  the  world. 

Formerly  all  these  covenants  were  spelled  out  at  length 
in  the  draft  of  every  warranty  deed.  The  prolixity  of 
deeds  thus  engendered  was  unnecessary,  because  the  form 
and  substance  of  the  covenants  were  the  same  in  all  in- 
struments. A  sensible  reform  has  been  effected  by  means 
of  statutory  forms  of  conveyance,  wherein  the  use  of  the 
one  word  *' warrant"  in  the  phrase  '* warrant  and  con- 
vey ' '  is  sufficient  to  introduce  into  the  deed  practically  all 
of  the  covenants  above  mentioned  except  perhaps  the  cov- 
enant for  further  assurance.  Frequently  statutes  pro- 
vide that  the  use  of  the  words  '* grant,  bargain,  and  sell" 
in  a  deed  will  operate  to  incorporate  into  the  instrument  a 
covenant  of  seisin,  a  covenant  against  incumbrances,  and 
a  covenant  of  quiet  enjoyment  against  any  claiming  under 
the  grantor. 

§  96.  How  far  covenants  of  title  run  with  the  land? 
In  general.  It  is  a  matter  of  no  particular  remark  that 
the  original  parties  to  the  covenant  for  title  can  sue  and 
be  sued.  It  is,  however,  one  of  the  special  attributes  of 
these  covenants  for  title  that  the  benefit  of  suing  on  them 
exists  not  only  in  the  original  grantee,  who  was  a  party  to 
the  deed  in  which  the  covenants  were  contained,  but  also 
in  any  other  person  to  whom  the  original  grantee  conveys 
his  title  and  to  whom  his  title  comes  by  a  regular  chain 
of  conveyances  from  him.  The  benefit  of  the  covenants  is 
thus  said  to  * '  run  with  the  land. ' '  The  doctrine  that  the 
benefit  of  covenants  for  title  iiins  with  the  land  is,  how- 


COVENANTS  AND   DEEDS  157 

ever,  subject  to  some  subtle  and  annoying  qualifications, 
which  will  be  explained  in  the  succeeding  subsections. 

§  97.  Same:  Broken  covenants.  Suppose  the  covenant 
has  been  broken.  That  occurs  with  respect  to  the  cov- 
enants of  seisin,  right  to  convey,  and  against  incum- 
brances, if  at  all,  when  those  covenants  are  made.  The 
English  courts  now  allow  the  breach  of  the  covenant  to 
run  with  the  land  until  some  holder  of  such  title  as  passes 
has  suffered,  as  the  phrase  goes,  the  ''ultimate  damage," 
for  instance,  in  the  case  of  an  incumbrance  by  way  of 
mortgage,  until  some  holder  of  the  title  ha-s  been  obliged 
to  pay  off  the  mortgage  to  protect  his  possession  (1).  The 
American  cases,  on  the  other  hand,  generally  insist  that  a 
covenant  for  title  cannot  run  at  all  after  it  has  been  bro- 
ken (2).  In  cases,  then,  where  the  original  covenantee 
has  conveyed  after  the  covenant  has  been  broken,  his 
transferee  who  wishes  to  take  advantage  of  the  covenant 
must  sue  in  the  name  of  his  transferor,  who  is  the  original 
party  to  the  covenant  sued  upon  (3). 

§  98.  Same:  Effect  of  the  lack  of  title.  Suppose  when 
the  covenants  were  made  the  covenantor  had  no  title 
whatsoever,  so  that  no  title  passed  at  all  to  the  grantee. 
The  English  courts,  relying  upon  an  old  dictum  uttered 
in  1595  (4)  hold  that  the  benefit  of  the  covenants  cannot 
run  with  the  land  because  no  title  to  land  passes  for  them 
to  run  with.    This  prevents  the  running  of  the  benefit  of 


(1)  Klngdon  v.  Nottle,  4  M.  &  S.  53. 

(2)  Greenby  v.  Wilcocks,  2  Johas.   (N.  Y.)  1. 

(3)  Cole  T,  Kimball,  52  Vt.  639. 

(4)  Noke  V.  Awder,  Cro.  EUz.  373,  436. 
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the  covenants  of  quiet  enjoyment,  covenants  for  further 
assurance,  and  covenants  of  warranty,  if  any,  which  are 
not  broken  when  made.     The  American  courts,  with  more 
liberality,  seem  to  adhere  to  the  doctrine  that  if  there  is  a 
regular  chain  of  title  from  one  transferee  to  another,  and 
at  the  same  time  a  passing  of  possession  from  the  original 
covenantor  to  his  grantee  and  then  on  from  each  trans- 
feree to  the  other,  the  benefit  of  the  covenant  which  has 
not  been  broken  will  run  (5).    At  least  one  jurisdiction 
seems  to  have  gone  so  far  as  to  dispense  with  the  require- 
ment that  possession  must  pass  from  one  transferee  to  an- 
other (6).     This  position  seems  very  sensible  from  the 
point  of  view  of  policy.    It  seems  absurd  that  at  just  the 
time  when  one  desires  the  warranty  most — that  is,  when 
no  title  has  passed— he  should  be  told  that  the  covenant 
will  not  run. 

§  99.  Same:  Burden  of  covenants  for  title.  The  pre- 
ceding subsections  have  dealt  with  the  running  of  the 
benefits  of  covenants  for  title.  The  burden  of  the  cov- 
enant— that  is,  the  duty  to  respond  in  damages  upon  its 
breach — remains  in  the  grantor  during  his  life.  How 
far  does  it  bind  his  heirs?  The  rule  of  the  common  law 
was  that,  since  the  covenant  was  in  an  instrument  under 
seal,  if  it  puported  to  bind  the  covenantor's  heirs  and  as- 
signs, as  it  practically  always  did,  the  covenantor's  heirs 
would  be  bound  to  the  extent  of  assets  descending  to  them 
from  the  covenantor.  To  that  extent,  then,  the  burden  of 
the  covenant  passed  to  others  than  the  covenantor. 


(5)  Beddoe  v.  Wadsworth,  21  Wend.   (N.  Y.)   20. 

(6)  Wead  t.  Larkin,  54  lU.  489. 
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§  100.  Estoppel  by  deed:  Two  theories.  The  rules 
concerning  estoppel  by  deed,  as  it  is  called,  are  so  closely 
connected  with  the  operation  of  covenants  for  title  that  it 
seems  approjoriate  here  to  consider  them  in  connection 
with  covenants  for  title. 

Suppose  A,  having  no  title,  conveys  to  B,  and  then  ac- 
quires the  title  from  X.  According  to  the  view  of  the 
English,  and  some  American  courts,  B  has  no  title,  but 
only  a  right  (in  case  A  has  conveyed  to  B  with  covenants 
of  warranty  or  representations  as  to  his  having  a  good 
title)  to  compel  A  to  transfer  his  present  good  title  to  B 
(7).  In  this  country  more  generally,  where  A  has  pur- 
ported to  convey  to  him  with  covenants  of  warranty,  B  is 
regarded  as  having  at  once  the  legal  title  without  any 
action  or  proceeding  against  A.  The  after-acquired  title 
of  A,  which  he  derives  from  X,  is  said  to  enure  to  the 
benefit  of  B  by  way  of  estoppel  (8).  In  some  cases  there 
is  no  difference  in  result  between  the  view  of  the  English 
cases  and  the  view  of  the  American  cases.  Thus,  if  A 
sues  B  for  possession,  B  cannot  on  either  theory  defend 
upon  the  ground  that  B  received  no  title  and  that  A  has 
the  right  to  possession.  Under  the  English  theory  B  is 
denied  the  right  to  set  up  that  defense  and  may  be  en- 
joined from  setting  it  up,  and  in  this  country  B  can  claim 
that  he  has  the  legal  title.  In  either  case  the  result  of  the 
litigation  is  the  same — B  prevails  over  A. 

§  101.  Same:  Differing  results  of  theories.  The  differ- 
ence in  result  between  the  American  and  English  view 


(7)  Burtner  v.  Keran,  24  Gratt  (Va.)  66. 

(8)  Somes  v.  Skinner,  3  Pick.  (I\Iass.)  51. 
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of  the  way  in  which  B  's  obvious  rights  are  to  be  enforced 
becomes  important  in  two  cases.    Suppose,  after  A  has 
acquired  the  title  from  X,  B  attempts  to  maintain  eject- 
ment against  M,  a  stranger  who  happens  to  be  in  posses- 
sion, but  who  has  no  title  and  does  not  claim  from  X,  A,  or 
B.    B  must  then  succeed,  if  at  all,  on  the  strength  of  his 
own  title,  and  not  at  all  on  the  weakness  of  M's.    B  will 
fail  in  England  because  he  has  no  title.    He  will  succeed 
in  this  country  because  he  has.     So,  after  A  conveys  to 
B,  if  A  then  acquires  title  from  X  and  conveys  it  to  C,  a 
bona  fide  purchaser  for  value,  in  England  C  must  prevail 
because  he  takes  the  legal  title  free  and  clear  from  B's 
mere  right  to  compel  A  to  transfer  to  him.    In  this  coun- 
try, however,  if  our  courts  adhere  strictly  to  the  theory 
that  the  title  passes  to  B  by  way  of  estoppel,  as  soon  as  A 
acquires  it  from  X,  B  should  prevail  over  C.    This  prob- 
lem in  this  country,  however,  is  complicated  by  the  appli- 
cation of  the  recording  acts,  and  had  best  be  discussed 
later  (§§  115-16,  below)  in  that  connection. 

The  American  courts  have  not  always  been  able  to  ad- 
here strictly  to  the  theory  that  B  obtains  title  by  estoppel 
when  A  acquires  the  title  from  X.  For  instance,  B,  hav- 
ing been  ousted  from  his  possession  by  X,  the  holder  of 
the  superior  title,  makes  a  claim  against  A  on  his  cove- 
nants of  warranty  for  the  return  of  the  purchase  price. 
Suppose  A  is  able  to  buy  in  the  title  from  X  at  a  greatly 
reduced  price,  can  A  then  force  his  after-acquired  title 
upon  B  by  estoppel?  The  courts  hold  that  he  cannot  (9). 
If,  however,  A  can  buy  in  the  outstanding  title,  however 


(9)     Blanchard  v.  Ellis,  1  Gray  (Mass.)   195. 
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cheaply,  while  B  is  still  in  possession  and  before  he  has 
suffered  any  damage,  perhaps  B  will  be  forced  to  take  the 
after-acquired  title  by  estoppel,  even  against  his  will. 

Section  2.    Execution  of  Deeds. 

§  102.  Statutory  provisions  regarding  execution  of 
deeds.  The  differing  detailed  provisions  of  the  laws  of 
the  different  states  relative  to  the  execution  of  deeds 
make  any  attempt  to  state  the  law  fully  and  precisely  out 
of  the  question.  This  subsection  consists  rather  of  a 
series  of  conveyancer's  cautions  than  an  attempt  to  state 
the  rules  of  fifty  different  jurisdictions. 

A  conveyancer  always  remembers  that  a  deed  of  con- 
veyance of  land  must  be  executed  according  to  the  form- 
alities of  the  state  where  the  land  is  situated-  He  knows 
the  law  of  his  own  state.  What  does  he  do  when  he 
wants  to  know  the  law  of  other  states?  He  may,  of 
course,  consult  the  statutes  of  another  state,  but  that 
would  be  a  long  and  difficult  task,  because  a  great  many 
different  provisions  might  affect  the  execution  of  deeds, 
and  they  may  be  widely  separated  under  different  heads 
in  the  statute  books.  They  are  not  apt  to  be  all  known 
or  readily  referred  to  except  by  local  practitioners  who 
have  all  their  lives  been  in  contact  with  the  law  of  that 
particular  jurisdiction.  If  the  matter  is  of  very  great 
importance  the  conveyancer  desiring  to  draft  an  instru- 
ment in  conformity  with  the  laws  of  a  neighboring  juris- 
diction may  take  the  advice  of  local  counsel  in  that  juris- 
diction. If,  however,  it  is  a  small  matter,  like  the  for- 
malities of  a  warranty  deed  conveying  a  fee  simple,  he 
will  frequently  obtain  full  satisfaction  by  consulting  the 
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current  volume  of  a  legal  directory  or  mercantile  agency. 
That  contains  a  summary  of  the  law  of  each  state  with 
respect  to  the  formalities  for  the  execution  of  deeds.  It 
purports  to  be  prepared  by  competent  local  attorneys, 
and  the  profession  has  come  to  rely  upon  that  fact. 

There  will  be  found  a  great  variety  of  provisions  about 
seals.  Some  jurisdictions  require  seals  and  some  do  not. 
Some  states  that  require  seals  will  not  take  a  pen  scroll 
for  a  seal,  but  insist  upon  a  wafer  being  attached.  In 
other  states  a  pen  scroll  is  enough.  In  some  a  seal  printed 
on  the  blank  form  of  deed  is  sufficient,  and  in  others  it  is 
not.  The  different  provisions  for  waiver  of  a  wife's 
dower  or  a  husband 's  curtesy,  and  the  waiver  of  statutory 
exemptions  of  homestead  property;  the  different  forms 
for  the  acknowledgment  of  a  deed  by  the  parties ;  and  the 
different  modes  of  insuring  the  recognition  of  acknowl- 
edgments taken  in  a  neighboring  jurisdiction,  all  present 
a  variety  of  detail  which  it  is  impossible  to  state  in  the 
mass. 

§  103.  Delivery  and  acceptance  necessary.  The  sign- 
ing and  sealing  of  a  deed — even  the  signing,  sealing  and 
acknowledging  of  a  deed — does  not  make  it  effective  as 
the  legal  act  of  the  grantor.  To  do  that  there  must  be  a 
delivery,  and,  with  some  qualifications  to  be  hereafter 
noted,  an  acceptance. 

§  104.  Delivery  to  grantee.  There  can  be  no  delivery 
till  the  instrument  has  been  placed  entirely  out  of  the 
control  of  the  grantor.  This  usually  occurs  by  the  final 
handing  of  the  instrument  to  the  grantee  or  his  agent. 
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Many  diflSciilties  of  fact  arise  as  to  whether  the  deed 
has  been  placed  out  of  the  control  of  the  grantor,  espe- 
cially where  the  transaction  is  between  a  husband  and 
wife.  After  the  death  of  the  husband  the  deed  is  re- 
corded, and  the  question  is  raised  whether  it  was  deliv- 
ered before  the  husband 's  death.  The  wife  is  practically 
always  an  incompetent  witness  as  against  the  heirs  of  the 
husband,  so  that  the  whole  question  comes  down  to  one 
of  circumstantial  evidence  with  respect  to  the  place  where 
the  unrecorded  deed  was  kept.  Often  the  testimony  is  of 
a  picturesque  character.  The  question  turns  upon 
whether  the  instrument  was  kept  in  the  top  bureau 
drawer  with  the  wife's  lingerie,  or  in  the  second  drawer 
with  the  husband's  red  shirt.  But  observe  that  the  pla- 
cing of  the  instrument  in  the  hands  of  the  grantee  does  not 
necessarily  constitute  a  delivery,  unless  by  that  act  the 
instrument  is  placed  entirely  out  of  the  control  of  the 
grantor.  Thus,  if  the  instrument  be  placed  in  the  hands 
of  the  grantee  as  the  grantor's  messenger  or  servant  or 
agent,  to  take  the  instrument  to  town  and  there  hand  it 
to  another  agent  of  the  grantor,  there  is  no  delivery.  On 
the  other  hand,  delivery  may  possibly  occur  without  any 
actual  physical  removal  of  the  deed  from  the  grantor's 
hands.  For  instance,  if  he  in  the  presence  of  the  grantee 
says:  ''Here  is  the  deed;  I  deliver  it  to  you,  but  if  you 
wish  I  will  keep  the  instrument  safe  for  you.  Here  is  my 
receipt  to  you  for  it,  and  you  may  have  it  at  any  time  on 
demand.  In  the  meantime  I  will  keep  it  in  my  safe  for 
you. ' '  Under  such  circumstances  the  grantox'  has  turned 
himself  into  the  bailee  or  custodian  of  the  paper  for  the 
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grantee,  and  the  delivery  is  complete  (10).    But  the  cases 
where  this  actually  appears  are  rare. 

§  105.  Delivery  upon  condition  to  third  party;  Escrow. 
The  placing  of  the  instrument  in  the  hands  of  a  third 
party,  to  be  delivered  by  him  finally  to  the  grantee  upon 
the  happening  of  certain  conditions,  is  frequent.  Thus, 
where  the  deed  is  placed  in  the  hands  of  a  third  party  and 
absolutely  beyond  the  legal  right  of  the  grantor  to  recall 
the  instrument  except  upon  the  non-happening  of  the  con- 
dition, the  grantee  is  entitled  to  the  deed  upon  the  hap- 
pening of  the  condition  and  the  title  is  good  in  the  grantee 
by  relation  back  to  the  time  of  delivery  to  the  third  party. 
The  delivery  upon  condition  to  a  third  party  in  this  man- 
ner is  called  a  delivery  in  escrow,  and  the  third  party  is 
the  escrowee.  There  are  two  principal  difficulties  which 
arise  in  regard  to  escrows,  which  are  considered  below. 

§  106.  Same:  Violation  of  condition  by  eecrowee.  Sup- 
pose the  escrowee  delivers  the  instrument  in  violation  of 
the  condition  to  the  grantee,  and  the  grantee  conveys  to 
one  who  pays  full  value  and  has  no  notice  of  the  improper 
action  of  the  escrowee.  Does  such  bona  fide  purchaser 
for  value  obtain  any  rights  as  against  the  grantor  who  de- 
livers the  deed  in  escrow?  The  older  law,  which  pro- 
ceeded upon  the  premise  that  no  title  passed  until  there 
was  a  delivery  by  the  escrowee  pursuant  to  the  condition, 
was  obliged  to  say  no  (11).  Respectable  courts  are  to 
be  found,  however,  which  insist  upon  protecting  the  bona 


(10)  Doe  d.  Garmons  v.  Knight.  5  B.  &  C.  671. 

(11)  Smith  V.  South  Royalton  Bank,  32  Vt.  341. 
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fide  purchaser  for  value  (12),  though  the  precise  theory- 
does  not  yet  authoritatively  appear. 

§  107.  Same:  Ambiguous  delivery.  Great  inconven- 
ience and  often  expensive  litigation  ensues  when  the 
grantor,  who  delivers  his  deed  to  a  third  party,  leaves  it 
ambiguous  whether  he  has  placed  the  instrument  abso- 
lutely out  of  his  control  or  has  reserved  a  right  to  recall  it. 
This  ambiguity  arises  in  the  cases  where  a  father,  not 
wishing  to  hazard  the  uncertainties  of  will-making,  makes 
a  deed  conveying  his  farm  to  his  children  equally.  He 
keeps  the  matter  secret,  and,  not  wishing  to  be  deprived 
during  his  lifetime,  he  plaxies  the  deed  in  the  hands  of 
some  neighbor  or  justice  of  the  peace  or  lawyer,  with  in- 
structions to  deliver  it  to  his  children  at  his  death.  If  at 
this  time  he  reserv^es  the  right  to  recall  the  instrument,  as 
he  frequently  does,  the  instrument  cannot  be  valid  as  a 
deed  at  his  death,  because  it  was  never  delivered  before 
his  death.  The  instrument  was  never  put  out  of  the  con- 
trol of  the  grantor  beyond  his  right  to  recall  it.  As  a 
matter  of  fact,  the  whole  transaction  on  the  part  of  the 
grantor  is  an  attempt  to  make  a  will.  He  has  attempted 
to  dispose  of  his  property  at  the  time  of  his  death  and  he 
has  made  that  disposition  revocable  at  any  time  during 
his  life.  This  precisely  complies  with  the  definition  of  a 
testamentary  act.  The  difficulty  is  that  the  deed  is  not 
attested  and  executed  as  is  required  in  order  to  make  it 
effective  as  a  will.  Even  if  it  be  properly  attested  and 
executed  as  wills  are  required  to  be,  yet  at  least  one  re- 
spectable court  has  held  that  since  it  is  in  the  form  of  a 


(12)     Schurtz  V.  Colvln,  55  Oh.  St.  274. 
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deed  it  cannot  be  proved  as  a  will  (13) .  In  any  event,  the 
old  man  who  so  carefully  set  out  to  avoid  the  terrors  and 
uncertainties  of  will-making,  has  succeeded  in  attempt- 
ing to  make  a  will  without  the  slightest  effort  at  comply- 
ing with  the  requirements,  which  he  probably  knew  some* 
thing  of  and  would  have  fulfilled  had  he  only  known  what 
he  was  doing. 

Such  is  the  logical  result  where  the  grantor  does  re- 
serve a  right  to  recall  the  instrument  in  the  case  just  put. 
The  determination  of  the  fact  whether  he  did  reserve  any 
such  right  is  a  matter  which  depends  upon  conversations 
between  the  alleged  escrowee  and  the  grantor  at  the  time 
of  the  delivery  to  him.  At  that  time  the  grantor  may 
have  used  phrases  which  are  ambiguous  beyond  the  hope 
of  satisfactory  interpretation.  The  person  to  whom  the 
deed  was  entrusted  may  not  remember  what  was  said,  or 
he  may  honestly  or  corruptly  state  what  was  said  inac- 
curately or  falsely.  After  long  and  expensive  litigation 
the  whole  question  of  fact  may  still  be  obscure  and  the 
final  result  depend  upon  nothing  definite  or  satisfactory. 

§  108.  Delivery  upon  condition  to  grantee.  There  is 
one  technical  and  dogmatic  rule  regarding  delivery  upon 
condition  which  must  be  noted.  The  grantor  cannot  de- 
liver upon  condition  to  the  grantee.  If  he  does  so  the  title 
passes  in  spite  of  the  fact  that  the  condition  has  not  been 
performed  (14).    There  is  a  modern  tendency,  not  yet 


(13)  Noble  V.  Fickes,  230  111.  594. 

(14)  Whyddon's  Case,  Cro.  El.  520;  Shep.  Touch.  58,  59. 
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very  well  defined,  to  protect  the  grantor  against  the 
grantee  in  such  a  case.  But  if  the  grantee  has  conveyed 
to  a  bona  fide  purchaser  for  value  it  is  believed  that  the 
grantor  must  stand  the  loss. 


CHAPTER  IV. 

EEGISTRATION  OF  TITLE. 

Section  1.    Registration  under  Recording  Acts. 

§  109.  The  recording  statutes.  There  is  some  diver- 
sity in  the  provisions  of  the  recording  statutes  in  this 
country.  Some  provide  that  an  unrecorded  deed  shall  be 
ineffective  against  all  the  world,  except  the  grantor  and 
those  who  take  from  him  with  actual  notice  and  record 
first.  This  makes  the  unrecorded  deed  invalid  against 
attaching  judgment  and  execution  creditors,  and  subse- 
quent transferees  who  did  not  pay  value,  provided  they 
had  no  actual  notice.  Others  provide  that  the  unrecorded 
deed  shall  be  void  only  against  the  subsequent  purchaser 
for  value  without  notice  who  records  first.  This  makes 
the  unrecorded  deed  good  against  judgment,  execution 
and  attaching  creditors.  Other  acts  combine  the  features 
of  these  two  sorts  of  statutes,  making  an  unrecorded  deed 
void  against  judgment,  execution  and  attaching  creditors 
and  purchasers  for  value  who  record  first.  A  rather 
clumsy  form  of  statute  is  one  which  only  requires  record- 
ing within,  let  us  say,  six  months,  and  only  fixes  the  char- 
acter of  the  deed  as  an  unrecorded  deed  if  it  has  not  been 
filed  for  record  within  the  six  months.  Thus,  if  A  re- 
ceive a  conveyance  in  January  and  records  it  in  May,  he 
can  claim  aliead  of  B,  who  purchased  for  value  without 
notice  and  received  a  conveyance  in  February  and  re- 
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corded  the  same  day.  A  rather  extreme  form  of  statute 
is  one  which  makes  the  unrecorded  deed  void  against  the 
subsequent  purchaser,  whether  he  has  notice  of  the  pre- 
vious unrecorded  deed  or  not.  The  provision  of  local 
statutes  must  be  ascertained  when  the  necessity  arises. 

§  110.  Recording  gives  notice  of  what  is  recorded. 
Whether  our  acts  say  so  in  terms  or  not,  they  are  con- 
strued as  providing  that  what  is  properly  recorded  is  no- 
tice to  all  the  world.  Thus,  if  A  agrees  to  sell  land  to 
B,  and  then  A  sells  to  C,  who  is  a  bona  fide  purchaser  for 
value;  in  the  absence  of  all  recording,  C  will  prevail  over 
B.  Now,  if  B  records  and  the  statute  thereupon  gives 
constructive  notice  of  B's  contract  to  all  the  world,  C 
ceases  to  be  in  law  a  purchaser  without  notice.  C  is 
chargeable  with  notice  of  the  contract,  and  B  will  prevail. 
Such,  it  is  believed,  is  the  universal  attitude  of  our  Amer- 
ican courts  toward  the  recording  acts.  This  is  in  sharp 
contrast  to  the  attitude  of  the  English  courts  toward  a 
recording  act  passed  in  the  reign  of  Queen  Anne.  That 
act  might  have  been  treated  in  the  same  way  as  our  Amer- 
ican courts  have  treated  the  American  statutes.  Never- 
theless, the  statute  of  Anne  was  held  to  give  no  notice  of 
the  instrument  recorded,  and  hence,  in  the  case  put,  B, 
although  he  records,  would  not  prevail  over  C,  who  was 
in  fact  a  purchaser  without  actual  notice.  Naturally  the 
English  registry  act  of  Queen  Anne's  time  was  not  suc- 
cessful in  introducing  a  general  registry  system.  It  is  to 
the  single  fact  that  the  American  recording  acts  are  stat- 
utes which  make  properly  recorded  instruments  notice  to 
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all  the  world  that  the  success  of  our  registry  system  may 
be  largely  ascribed. 

§  111.  Unauthorized  recording.  Formerly,  it  was 
usually  a  statutory  requirement  that,  before  an  instru- 
ment was  entitled  to  be  recorded,  it  must  be  acknowl- 
edged before  a  notary  or  other  public  officer.  The  reason 
for  this  was  that  the  recording  acts  usually  allowed  a  cer- 
tified copy  of  the  record  to  be  introduced  in  evidence  by 
way  of  proof  of  the  original,  where  a  proper  foundation 
had  been  laid  that  the  original  had  been  lost.  Hence,  for 
this  purpose,  it  was  expedient  that  the  deed  be  proved  by 
acknowledgment  before  it  was  recorded.  The  require- 
ment of  acknowledgment  had  no  particular  connection 
with  the  effect  of  the  record  as  notice  to  all  the  world,  yet 
the  courts  were  inclined  to  hold  that  if  the  deed  were  not 
acknowledged,  although  it  was  duly  recorded,  it  was  not 
notice  by  the  record  to  any  one.  Statutes,  however,  have 
now  been  very  generally  passed  remedying  this  defect  and 
making  an  unacknowledged  deed  actually  recorded,  con- 
structive notice,  like  a  deed  properly  acknowledged  and 
recorded. 

§  112.  Errors  of  record.  Suppose  A,  owning  lots  4, 
5,  and  6,  conveys  4,  5  and  6  to  X  by  deed.  The  recorder 
erroneously  copies  the  deed  so  as  to  make  it  appear  that 
lot  5  had  not  been  conveyed,  and  thereafter  A  conveys  lot 
5  to  Y,  a  bona  fide  purchaser  for  value.  So  far  as  the 
statute  will  permit  it,  Y  ought  to  be  protected.  It  is  not 
usual  or  natural  for  a  grantee  to  look  at  the  record  to  see 
if  his  deed  has  been  correctly  recorded,  yet  it  is  possible 
for  him  to  do  so,  while  Y  has  absolutely  no  chance  of 


REGISTRATION  171 

doing  so.  Of  course,  whichever  one  of  X  or  Y  loses  has 
an  action  on  the  case  against  the  recorder  for  damage 
arising  from  his  neglect  of  duty. 

§  113.  Against  what  conveyances  unrecorded  deeds 
are  valid.  Unrecorded  deeds  are  good  against  the  grantor. 
Now  suppose  the  grantor  dies  and  his  heir  then  conveys 
to  a  bona  fide  purchaser  who  records  first.  Can  the 
grantee  of  the  heir  claim  against  the  grantee  in  the  un- 
recorded deed  ?  When  this  case  arose  it  was  argued  that, 
since  the  unrecorded  deed  was  good  against  the  grantor, 
the  grantor's  heir  got  nothing  by  descent  and  hence  his 
grantee  got  nothing.  Such  reasoning,  however,  did  not 
prevail,  and  the  unrecorded  deed  was  held  not  to  be  valid 
as  against  the  purchaser  from  the  heir  (1).  Such  a 
ruling  helped  materially  to  sustain  the  object  of  the  re- 
cording acts. 

§  114.  Conflict  between  lis  pendens  and  registration. 
There  is  a  rule  of  the  courts  that  when  a  suit  in  relation 
to  land  is  started  against  a  defendant,  and  service  of  sum- 
mons is  had  upon  him,  the  suit  is  constructive  notice  to  all 
who  may  attempt  to  take  title  from  that  defendant.  Thus 
suppose  A  conveys  to  B,  and  B  obtains  the  conveyance  by 
fraud.  A  sues  B  for  a  re-conveyance  and  obtains  a  decree 
in  his  favor.  If,  before  any  decree  is  rendered  against  B 
but  after  service  of  process  upon  him,  B  conveys  to  C, 
who  takes  without  actual  notice,  C  will  nevertheless  take 
subject  to  the  decree  afterwards  entered  against  B  and 
must  convey  to  A.  This  is  known  as  the  application  of 
the  doctrine  of  lis  pendens  (pendency  of  suit).    Such  a 


(1)     Earl  V.  Flske,  103  Mass.  491. 
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rule  was  necessary  in  order  that  litigation  might  not  be 
prolonged  indefinitely  by  transfers  pending  the  suit,  and 
so  that  a  suit  might  not  in  the  end  result  in  a  futile 
decree. 

Now  suppose  A  has  an  unrecorded  claim  against  B  by 
way  of  mortgage,  and  A  files  a  suit  to  foreclose  against  B, 
and  B  is  served  with  process.  B,  then,  before  the  final  de- 
cree, conveys  to  a  purchaser  for  value  without  notice. 
Subsequently  the  decree  against  B  to  foreclose  is  entered. 
Will  it  bar  the  right  of  the  purchaser  for  value  without 
notice?  Here,  it  will  be  observed,  the  doctrine  of  the  re- 
cording acts  comes  in  conflict  with  the  rule  of  lis  pendens- 
By  the  doctrine  of  lis  pendens  the  purchaser  for  value 
had  constructive  notice  of  the  suit  and  of  A's  rights.  Un- 
der the  rule  of  the  recording  acts  he  was  perfectly  pro- 
tected in  dealing  with  B  as  the  owner,  clear  of  any  rights 
of  A  under  A's  unrecorded  mortgage.  Which,  then,  shall 
prevail?  The  courts  are  probably  hopelessly  divided  upon 
the  question.  Statutes  in  some  states  have  settled  the 
point  by  providing  for  the  filing  of  a  lis  pendens  notice  in 
the  registry  of  deeds  and  that  suits  shall  not  be  notice 
to  purchasers  by  the  doctrine  of  lis  pendens  unless  that  is 
done.    Such  is  the  proper  solution  of  the  difficulty. 

§115.  Estoppel:  Grantor  and  grantee  indices.  Suppose 
(following  the  case  stated  in  §§  100-101,  above)  that  A, 
having  no  title,  conveys  to  B.  Then  X,  the  true  owner, 
conveys  to  A,  and  A  conveys  to  C,  a  purchaser  for  value, 
without  notice  of  any  rights  of  B.  Can  C  claim  against 
B?  On  the  supposition  that  this  question  was  not  com- 
plicated with  any  recording  of  the  deed  from  A  to  B,  or  A 
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to  C,  this  question  was  tentatively  answered  in  the  nega- 
tive (§  101  above),  provided  the  courts  followed  the  com- 
mon holding  that  a  legal  title  passed  to  B  by  way  of  estop- 
pel immediately  upon  the  acquisition  by  A  of  the  title 
from  X.  Suppose,  now,  we  inject  into  the  above  case  the 
practical  element  of  the  recording  acts.  B  records  as 
soon  as  he  receives  his  deed  from  A.  A  records  as  soon  as 
he  receives  his  deed  from  X,  and  C  records  as  soon  as  he 
receives  his  deed  from  A.  Now,  can  C  claim  against  B  ? 
The  final  answer  to  this  depends  to  some  extent  upon 
other  considerations  not  yet  mentioned. 

If  the  indices  to  the  records  required  by  law  are  what 
are  known  as  grantor  and  grantee  indices,  and  these  are 
the  only  ones  in  use,  much  may  be  said  in  favor  of  C's  pre- 
vailing over  B.  Such  indices  simply  refer  to  all  instru- 
ments filed  by  the  names  of  the  grantors  and  grantees. 
Under  this  system  a  reasonably  careful  conveyancer  in 
tracing  a  title  will  commence  with  a  certain  grantee  and 
run  down  the  column  of  grantors  in  the  grantor  index  till 
he  finds  the  name  of  that  person.  He  will  then  make  a 
minute  of  that  conveyance  and  then  run  down  the  grantee 
in  that  conveyance  again  in  the  grantor  index,  and  so  on 
till  he  has  exhausted  all  the  conveyances.  By  this  process 
it  is  plain  that  the  conveyancer  will  run  down  X's  name 
in  the  grantor's  index  until  he  finds  his  deed  to  A,  and 
then  he  will  run  down  A's  name  in  the  grantor's  index 
from  the  date  he  received  the  title  until  he  comes  to  his 
conveyance  to  C.  He  will  never  find  by  this  process  the 
conveyaiire  from  A  to  B.  To  cover  deeds  made  by  a 
grantee  before  he  received  title  the  searcher  would  have 
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to  run  down  each  grantee  in  the  grantor's  index  practi- 
cally from  the  date  of  his  birth.  That  would  be  an  ex- 
traordinary labor.  It  would  be  a  labor  out  of  all  pro- 
portion to  the  benefit  to  be  derived  or  the  danger  sought 
to  be  avoided,  for  such  cases  as  the  one  put  arise  with  the 
greatest  infrequency.  It  is  believed  that  reasonably  care- 
ful conveyancers  do  not  attempt  to  make  any  such  search. 
Under  these  circumstances  a  ruling  by  courts  that  the 
deed  from  A  to  B  before  A  received  his  title,  though  re- 
corded, really  stands  upon  the  footing  of  an  unrecorded 
deed,  since  it  is  out  of  the  regular  chain  of  title,  is  wel- 
comed by  conveyancers  and  should  be  by  the  public  at 
large.  Courts  have  reached  such  a  result  (2).  They 
have,  however,  also  reached  the  contrary  result  (3). 

§  116.  Same:  Tract  indices,  or  both  kinds.  Now  sup- 
pose the  indices  required  by  law  to  be  kept  are  what  are 
known  as  tract  indices,  i.  e.,  indices  on  which  are  noted  on 
different  pages  the  description  of  different  parcels  of 
property,  and  in  the  columns  beneath  a  minute  of  all  con- 
veyances touching  that  property  is  noted.  In  that  case 
the  overlooking  of  the  deed  from  A  to  B  will  be  out  of  the 
question.  The  deed  from  A  to  B  will  appear  in  the  chain 
of  title  plainly  and  easily.  Under  such  circumstances  the 
deed  from  A  to  B  would  be  in  the  regular  chain  of  title, 
and  C,  when  he  took  his  deed  from  A,  would  have  con- 
structive notice  of  B*s  interest  from  the  records.  The 
holding  would  then  be  in  favor  of  B,  provided  always  that 
B  would  prevail  over  C  in  the  absence  of  all  recording. 


(2)  Calder  v.  Chapman,  52  Pa.  359. 

(3)  White  V.  Patten,  24  Pick.  324. 
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Suppose  that  the  only  indices  in  fact  provided  for  by 
law  were  grantor  and  grantee  indices,  but  that  as  a  mat- 
ter of  fact  tract  indices  were  kept.  It  would  be  impos- 
sible to  have  in  such  a  case  more  than  one  rule  for  a 
given  jurisdiction.  Unless,  therefore,  the  practice  of  hav- 
ing tract  indices  were  universal  throughout  the  state,  it  is 
diflScult  to  see  how  it  would  furnish  the  basis  for  any  re- 
sult other  than  that  which  permits  C  to  prevail  over  B. 

§  117.  Purchaser  without  notice  from  purchaser  with 
notice.  Suppose  A,  having  title,  conveys  to  B,  and  then 
to  C.  C  records  first,  but  has  notice.  Then  B  records. 
C  then  conveys  to  D,  who  is  a  purchaser  without  actual 
notice  of  the  conveyance  to  B.  B  would  have  had  pri- 
ority over  C.  Will  B  then  have  priority  over  the  grantee 
from  C? 

That  will  depend  upon  whether  B's  deed,  though  re- 
corded, will  stand  as  an  unrecorded  deed  so  far  as  D  is 
concerned,  because  it  is  out  of  the  regular  chain  of  title. 
This  again  may  depend  upon  the  sort  of  indices  which  are 
legally  required  to  be  kept.  If  only  the  grantor  and 
grantee  indices  are  legally  required  and  in  use,  it  is  ap- 
parent that  in  making  a  chain  of  title  a  conveyancer  hav- 
ing found  the  deed  from  A  to  C  will  drop  A  and  look  for 
conveyances  from  C.  A  rule  which  required  the  subse- 
quent purchaser  from  C  to  take  notice  of  deeds  from  A 
recorded  after  the  deed  to  C,  would  require  a  search  of 
all  deeds  from  A  recorded  after  the  deed  from  A  to  C,  and 
until  such  time  as  C  might  convey  to  D.  This  again 
would  place  a  burden  on  the  searcher  out  of  all  proportion 
to  the  benefits  to  be  gained  or  the  danger  sought  to  be 
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avoided,  because  the  situation  presented  in  the  case  put 
must  arise  very  rarely.  It  has  been  held  that  in  the  case 
put  D  must  prevail  over  B  (4),  and  the  contraiy  has  also 
been  held.  When  tract  indices  are  required  to  be  kept  a 
different  result  might  conceivably  be  reached  because 
the  above  reasoning  would  not  apply,  and  the  recorded 
deed  from  A  to  B  would  fairly  be  in  the  chain  of  title. 

§  lis.  A  puzzle  case.  Suppose  X  makes  a  first  mort- 
gage to  A  to  secure  $2,000,  this  not  being  recorded.  Then 
X  makes  a  second  mortgage  to  secm-e  $5,000  to  B,  which 
is  recorded,  but  B  has  notice  of  the  first  mortgage.  Then 
X  makes  a  third  mortgage  to  secure  $3,000  to  C,  who  re- 
cords and  has  no  actual  notice  of  the  first  mortgage.  The 
land  sells  on  foreclosure  for  $6,000.  How  shall  this  sum 
be  divided  ?  Apparently  A  is  preferred  to  B ;  B  is  pre- 
ferred to  C ;  and  C  is  preferred  to  A.  One  solution  of  the 
problem  would  seem  to  be  this:  C  is  the  least  culpable. 
He  has  recorded  properly  and  has  no  notice  of  the  unre- 
corded instrument.  A  is  in  default  for  not  recording.  B, 
although  he  recorded,  had  notice  of  the  prior  unrecorded 
instrument.  It  is  fair,  then,  to  start  with  C's  rights  and 
protect  them  first.  C  then  is  entitled  to  all  of  the  fund 
except  $5,000,  the  amount  he  knew  was  ahead  of  his  mort- 
gage. That  leaves  C  $1,000.  The  remaining  $5,000  may 
be  divided  between  A  and  B  in  either  one  of  two  ways: 
1.  It  may  be  said  that  since  A  is  preferred  to  B,  A  must 
have  his  whole  $2,000  out  of  the  fund  of  $5,000,  leaving 
B  $3,000;  and  that  it  is  proper  that  B  should  suffer  be- 


(4)     Morse  v.   Curtis,   140  Mass.   112.     Contra:    Van  Rensselaer  v. 
Clark,   17   Wend.   25. 
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cause  he  could  have  given  C  notice  of  A's  mortgage  by  re- 
cording his  mortgage  as  a  second  mortgage,  and  so  had 
C  postponed  and  excluded  from  any  share  in  the  fund. 
2.  A  juster  solution,  however,  would  give  to  A  $1,000 
and  B  $4,000  on  the  ground  that  if  A  had  recorded,  C 
would  have  had  nothing  and  H.  would  have  obtained 
$4,000  of  the  $G,000  and  A  $2,000;  that  if  you  give  A 
$2,000  and  B  $3,000,  you  will  be  making  B  pay  for  the 
error  of  A  in  not  recording,  which  is  a  more  culpable  error 
than  B  's  failure  to  give  C  notice  of  A 's  unrecorded  mort- 
gage. Furthermore,  it  does  not  lie  in  A's  mouth  to  say 
that  B  has  caused  the  trouble. 

Section  2.  Eegistration  Under  Tokrens  System- 
§  119.  The  system  of  conveyancing  produced  by  the 
recording  acts.  The  recording  system  inevitably  pro- 
duced the  abstract  of  title  business.  It  was  natural  that 
the  evidence  of  title  upon  which  transfers  were  based 
should  be  abstracts  of  records  made  by  competent  profes- 
sional abstract  makers  of  known  integrity  and  care.  As 
chains  of  title  grew  long  and  often  more  complicated  it 
became  necessary  that  lawyers  skilled  in  the  law  of  titles 
should  give  an  opinion  as  to  who  had  title,  based  upon 
what  the  abstract  showed.  In  many  places  of  late,  both 
functions  have  been  absorbed  by  corporations  doing  an 
abstract  and  title  business.  These  have  added  to  the 
business  of  conveyancing  the  feature  of  title  insurance 
backed  by  a  guaranty  surplus.  This  does  not  mean  that 
the  title  companies  take  any  risks  other  than  those  which 
the  more  pi-udent  conveyancers  incur.  It  means  simi)ly 
that  the  opinion  of  conveyancing  coimsel  and  care  in 
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making  up  an  abstract  are  backed  with  greater  financial 
responsibility. 

§  120.  Defects  of  the  system:  Purchasers  not  com- 
pletely protected.  There  were  some  weaknesses  in  the 
system  of  conveyancing  built  up  upon  the  recording  acts. 
In  the  first  place  the  recording  system  did  not  protect  pur- 
chasers against  the  fact  that  a  deed  in  the  chain  of  title 
was  never  delivered,  or  that  the  grantor  was  an  infant,  or 
that  a  grantor  who  was  declared  in  the  deed  to  be  a  spin- 
ster or  a  bachelor  was  not  in  fact  living  with  a  husband  or 
wife  who  could  claim  curtesy  or  dower.  It  did  not  pro- 
tect purchasers  in  the  proofs  of  heirship  which  were  made 
upon  the  death  of  the  owner  of  land  intestate.  These  dif- 
ficulties, however,  were  not  so  great  as  seriously  to  inter- 
fere with  the  practical  working  of  the  system.  General 
reliance  upon  the  good  faith  of  transfers  was  justified  by 
the  results,  and  it  was  very  rare  indeed  that  an  innocent 
purchaser  was  ever  deceived  or  suffered  loss.  Further- 
more, with  the  advent  of  the  guaranty  system  by  corpora- 
tions, possibility  of  financial  loss  as  a  result  of  these  risks 
was  reduced  to  a  minimum. 

§  121.  Same:  Increasing  cost  of  transfers.  A  more 
serious  difficulty  with  the  recording  system  was  the  in- 
creased cost  of  land  transfers.  The  chain  of  title  must  be 
kept  up  by  continuations  of  the  abstract.  In  case  of 
foreclosures,  partitions,  proceedings  to  quiet  title,  or  the 
transfer  of  property  by  devise  or  intestacy,  the  number  of 
pages  of  abstract  for  a  transfer  may  run  from  twenty  to 
fifty,  at  a  cost  of  from  fifty  to  one  hundred  dollars.  In 
cases  of  the  foreclosure  of  a  mortgage  dealing  with  a  sub- 
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division,  where  many  different  holdings  have  been  sold  to 
different  persons  and  resold,  the  fees  for  the  abstract  have 
been  known  very  materially  to  add  to  the  price  of  each  in- 
dividual lot.  In  places  where  the  records  have  been 
destroyed  by  fire  and  the  abstract  company  has  secured 
the  only  set  of  books  of  minutes  of  ante-fire  records,  they 
have  been  able  to  levy  a  heavy  toll  for  ante-fire  abstracts 
and  proofs  of  title.  Then  as  chains  of  title  have  grown 
long  and  more  difficult,  the  examinations  by  competent 
counsel  have  become  more  expensive  and  upon  each  trans- 
fer a  complete  examination  of  the  whole  title  had  to  be 
made  from  the  beginning  and  paid  for. 

§  122.  Benefits  from  title  companies.  The  advent  of 
the  guaranty  companies  did  much  toward  ameliorating 
this  useless  waste.  By  well  systemized  records  of  former 
examinations,  double  examinations  were  avoided  and 
each  examination  was  made  where  the  last  left  off.  The 
cost  of  making  abstracts  for  the  purpose  of  making  ex- 
aminations was  reduced.  Thus  the  title  company  has 
been  able  to  provide  itself  with  an  abstract  for  examina- 
tion, examine  it,  and  issue  a  policy  representing  finan- 
cial responsibility,  at  a  less  cost  than  the  independent 
lawyer  and  abstract  maker  could  do  it.  The  consequence 
is  that  the  independent  abstract  maker  first,  and  latterly 
the  independent  lawyer-conveyancer,  has  largely  been 
driven  from  this  field  of  work,  and  the  title  guaranty  com- 
pany has  made  itself  an  established  place  in  the  convey- 
ancing business. 

§  123.  Weaknesses  of  title  guaranty  system.  But  the 
practice  of  the  abstract  company  was  not  without  a  flaw. 
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It  still  had  to  make  abstratts,  and  the  owner  still  had  a 
right  to  file  all  sorts  of  papers,  be  engaged  in  all  sorts  of 
lawsuits,  and  die  leaving  a  complicated  will  or  an  in- 
solvent estate,  between  the  date  of  one  guaranty  policy 
and  another,  so  that  an  expensive  abstract  might  still  be 
necessary  for  a  single  transfer;  and,  upon  examination 
by  the  company,  title  might  be  found  to  be  so  defective 
that  further  legal  proceedings  must  be  instituted  to  clear 
it  up.  Furthermore,  the  abstract  and  title  guaranty  busi- 
ness has  tended  in  a  given  locality  to  become  the  monop- 
oly of  a  certain  corporation  or  corporations  operating  un- 
der mutual  understandings,  so  that  the  complaint  of  ex- 
cessive charges  has  been  made.  It  has  also  been  observed 
that,  if  the  title  company  makes  a  fatal  mistake,  the  land- 
owner will  lose  his  land  and  have  a  recovery  for  money 
limited  to  the  face  of  his  policy,  which  is  often  allowed  to 
remain  at  the  figure  at  which  land  was  purchased,  far  be- 
low the  enhanced  value  of  the  land.  The  time  which  it 
takes  to  close  a  real  estate  transfer  through  the  title  com- 
pany is  considerable.  The  company  has  to  make  an  ab- 
stract from  the  last  continuation,  and  the  title  must  then 
be  examined  and  passed  upon.  Even  in  a  simple  case 
this  takes  several  days.  Then  there  is  always  a  gap  be- 
tween the  date  of  the  opinion  of  title  rendered  by  the  com- 
pany and  the  date  of  passing  deeds  and  the  purchase 
price-  The  purchaser  is  obliged  to  take  the  chance  that  the 
seller  has  not  in  the  meantime  made  a  conveyance  to  an- 
other or  had  a  judgment  rendered  against  him,  or  else  go 
to  the  expense  of  an  escrow  arrangement  by  which  the 
deeds  and  the  purchase  price  are  deposited  pending  the 
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recording  of  the  deed  aud  the  further  examination  of 
the  title. 

§  124.  Registration  under  the  Ton-ens  system:  General 
aims.  To  meet  the  difficulties  enumerated  above,  South 
Australia  in  1858  adopted  legislation  providing  for  a  new 
system  of  registration  of  land  titles  The  initiative  in  this 
movement  was  taken  by  Sir  Eobert  Torrens,  from  whom 
it  gained  the  name,  the  ''Torrens  system."  It  was  gen- 
erally adopted  in  Australia,  and  in  var^'ing  forms  is  now 
in  use  in  several  of  the  United  States  and  to  a  limited  ex- 
tent in  England. 

The  Torrens  system  aims  to  secure  three  important  im- 
provements in  methods  of  dealing  with  land  titles :  First, 
that  the  state  of  the  title  shall  be  once  determined  con- 
clusively for  all  time.  Second,  that  the  sufficiency  and 
effect  of  each  transfer  thereafter  shall  be  determined  for 
all  time  at  the  time  it  is  made.  Third,  that  the  whole 
state  of  the  title  shall  be  known  at  any  one  time  by  a 
simple  reference  to  the  appropriate  record  of  the  regis- 
trar's office. 

§  125.  Methods  employed.  The  first  object  is  attained 
by  a  complete  judicial  hearing,  with  service  of  process 
upon  and  the  publication  of  notice  to  all  possible  adverse 
interests,  the  taking  of  proofs  of  ownership,  and  the  set- 
tling of  all  disputed  questions  of  title  by  a  decree  direct- 
ing registration.  The  registration  of  the  title  pursuant  to 
the  decree  settles  the  title  of  the  real  estate,  whether 
rightly  or  wrongly,  and,  when  the  time  for  review  has 
gone  by,  the  title  so  decreed  is  good  so  long  as  the  decrees 
of  the  court  are  upheld  by  the  government.    There  is  no 
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such  thing  as  taking  the  applicant's  title  away  from  him 
and  giving  him  damages  too  frequently  inadequate. 

The  second  object  is  attained  by  causing  the  title  to  be 
transferred  only  by  the  act  of  registration.  The  deed  of 
the  party  no  longer  passes  the  title — it  merely  directs  the 
registrar  to  transfer  it  and  places  upon  him  the  legal  duty 
to  transfer  it.  Title  passes  only  as  and  when  the  regis- 
trar transfers  it  on  his  books  or  records.  Hence,  the 
transfer  as  the  registrar  makes  it  is  the  one  that  counts. 
So  it  is  with  incumbrances,  liens  and  mortgages.  They 
do  not  exist  as  incumbrances  till  the  registrar  has  noted 
them  upon  his  records.  The  registrar's  certificate  of  title 
becomes  the  legal  evidence  of  title,  and  not  the  act  of  the 
parties. 

The  third  object  is  attained  by  a  scientific  method  of 
bookkeeping.  Each  parcel  of  land  registered  has  its  own 
certificate,  which  is  executed  in  duplicate.  The  owner 
has  one.  The  other  is  kept  on  file  in  the  ofiice  of  the  reg- 
istrar. Whenever  any  lien  or  incumbrance  is  placed  upon 
the  property  it  is  not  effective  until  noted  on  the  certifi- 
cate. Hence,  the  exact  state  of  the  title  is  known  at  all 
times  by  reference  to  the  certificate.  When  the  title  is 
transferred,  the  old  certificate  is  cancelled  and  the  new 
one  made  to  the  purchaser  with  such  incumbrances  ap- 
pearing as  are  still  liens,  and  the  duplicate  of  that  is  again 
kept  by  the  registrar. 

§  126.  Indemnity  fund  feature.  In  the  Torrens  act 
as  it  came  to  us  from  Australia  the  power  of  the  registrar 
in  exercising  a  judicial  discretion  to  determine  who  had 
j.itle,  and  in  whose  name  title  should  be  registered,  was 
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ven^  great.  Under  these  circumstances  the  establishment 
of  an  indemnity  fund,  or  governmental  liability  for  the 
registrar's  mistakes,  was  an  essential  and  important  feat- 
ure of  the  act.  In  most  of  our  American  jurisdictions, 
however,  a  Torrens  act  in  this  original  form,  with  such 
power  in  the  registrar,  would  probably  be  held  unconsti- 
tutional as  vesting  judicial  power  outside  of  the  constitu- 
tionally established  courts  and  depriving  the  landowner 
of  his  property  without  due  process  of  law.  Hence,  our 
American  Torrens  acts  necessarily  include  a  complete  ju- 
dicial hearing,  upon  service  of  process,  to  all  persons  in- 
terested, before  any  registration  is  made.  They  may,  in- 
deed, go  further  and  provide  for  a  judicial  hearing  upon 
any  acts  of  the  registrar  involving  the  exercise  of  any 
possible  determination  of  the  state  of  a  title.  The  result 
is  that  the  American  Torrens  registrar  can  hardly  make 
a  vital  mistake  as  to  a  title  which  the  court,  on  notice  to 
all  parties,  has  not  been  a  party  to,  and  inquiry  into  which 
is  not  precluded  by  an  adjudication.  The  indemnity  fund 
feature,  or  general  governmental  responsibility  for  mis- 
takes in  registration,  while  it  exists  in  our  American  acts, 
is,  it  is  believed,  of  much  less  practical  importance  than 
is  usually  supposed. 

§  127.  Advantages  of  Torrens  system:  Final  settle- 
ment of  validity  of  title.  The  original  proceeding  to 
register  is  in  reality  (except  in  contested  cases)  only  the 
examination  of  the  title  in  the  usual  Way  by  means  of  an 
abstract  or  other  evidences  of  title,  and  the  entry  of  a  de- 
cree upon  the  evidence  presented.  This  proceeding,  how- 
ever, has  advantages  over  an  ordinary  examination  of 
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title.  It  can  terminate  all  objections  to  the  title  by  means 
of  a  judicial  decree,  while  examinations  by  conveyancers 
can  only  note  the  objections  time  after  time,  and  convey- 
ancing counsel  can  only  give  their  opinion  time  after 
time  that  certain  objections  may  be  safely  disregarded. 
In  contested  cases  of  registration  under  the  Torrens  acts, 
legal  titles  and  questions  of  incumbrances  can  be  finally 
settled. 

§  128.  Same:  Protection  to  all  interested  parties.  Some 
prejudice  has  been  excited  against  the  system  by  raising 
the  fear  that  by  means  of  a  Torrens  registration  a  good 
title  in  A  might  be  taken  away  from  him  and  placed  in  B, 
and  that  A  would  have  no  recourse  except  against  an  in- 
demnity fund.  To  this  it  may  be  replied  that  the  same 
thing  may  happen  in  any  court  proceeding  to  quiet  title. 
Thus,  wherever  anyone  files  a  suit  in  court  to  establish 
title  in  himself,  there  is  usually  some  important  adverse 
interest  which  he  is  desirous  of  getting  rid  of.  Suppose, 
for  the  sake  of  argument,  that  the  plaintiff  has  no  title 
whatever.  He  is  obliged  to  make  all  persons  having  ad- 
verse interests  parties.  If  they  default  and  do  not  ap- 
pear the  plaintiff  still  is  obliged  to  produce  prima  facie 
evidence  of  his  own  title.  He  does  so  and  the  court  scruti- 
nizes his  evidence  to  the  best  of  its  ability,  and,  no  ob- 
jection being  made  by  anybody,  renders  a  decree  in  his 
favor.  In  such  cases  the  true  owner,  who  might  have 
been  able  to  establish  his  title  beyond  a  shadow  of  doubt, 
may  be  entirely  barred  of  his  rights  and  without  any  re- 
course whatsoever.  The  same  thing  is  true  by  a  proceed- 
ing to  establish  title  under  the  Torrens  acts,  but  it  is  not 
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peculiar  to  a  proceeding  under  the  Torrens  acts.  The  re- 
sult is  one  common  to  all  proceedings  to  establish  title. 
As  a  matter  of  fact,  the  danger  of  a  bad  title  being  regis- 
tered is  less  under  the  Torrens  acts  than  it  is  under  a  di- 
rect court  proceeding  to  quiet  or  establish  title.  The  Tor- 
rens examiners  understand  from  the  first  that  they  have 
a  public  duty  to  perform,  and  that  they  are  the  protectors 
of  the  Torrens  indemnity  fund.  The  result  is  that,  from 
the  time  a  petition  for  registration  is  filed,  the  claims  and 
proofs  of  each  applicant  are  as  carefully  scrutinized  as  in 
the  case  of  a  sale  under  the  old  system,  where  the  seller 
submitted  his  abstract  and  proofs  of  title  to  the  purchaser 
for  examination.  The  Torrens  examiners  make  a  careful 
conveyancer's  examination  of  the  abstract  of  title,  note 
all  possible  objections  to  the  title,  and  require  objections 
to  be  cleared  up  precisely  as  if  no  registration  was  to  be 
made;  and  not  until  the  objections  are  either  waived,  on 
grounds  which  a  conveyancing  counsel  would  certify  as 
sound,  or  cleared  up  by  proofs  or  additional  deeds,  will 
the  Torrens  examiners  make  a  report  to  the  court  that  a 
decree  should  be  entered  finding  a  clear  title  in  the  appli- 
cant. This  represents  an  infinitely  greater  amount  of 
care  in  the  examination  of  proofs  of  title  than  is  ever  ex- 
ercised in  ordinary  court  proceedings  where  the  defend- 
ants are  in  default  and  no  contest  is  made.  In  such  in- 
stances it  is  the  common  experience  of  lawyers  in  Ameri- 
can jurisdictions  that  the  court  signs  the  decree  which  is 
handed  him  by  counsel  for  the  complainant,  and  does  not 
pretend  to  go  through  the  long  and  todious  process  of  ox- 
amining  proofs  aud  evidence  in  support  of  the  plaintiff's 
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prima  facie  right.  It  cannot  be  too  strongly  insisted  that 
under  the  Torrens  acts  there  is  no  loophole  by  which  an 
individual  with  no  title  can  rush  in  and  have  himself  reg- 
istered as  the  holder  of  title  to  land  which  he  does  not  in 
fact  own. 

§  128a.    Same:  State  of  title  always  a  matter  of  record. 

Under  the  Torrens  acts  title  is  never  allowed  to  get  away 
from  the  hands  of  the  public  officer  or  his  assistants.  The 
exact  and  authoritative  state  of  the  title  is  known  at  all 
times  by  reason  of  the  fact  that  it  can  be  changed  only 
through  the  medium  and  by  the  act  of  the  registrar. 
Each  step  in  the  title  is  scrutinized  by  experts  when  it  is 
taken  and  at  the  very  time  it  is  made,  so  that  any  mistakes 
of  the  parties  can  be  considered  at  once.  Such  a  thing  as 
a  misdescription  can  hardly  occur.  Strange  and  weird 
clauses  in  deeds,  made  by  ignorant  persons,  are  at  once 
brought  to  their  attention  by  experts  in  time  to  have 
a  better  instrument  executed  and  substituted.  Upon 
the  death  of  an  owner  of  registered  land  no  new  certifi- 
cate issues  until  due  proof  of  heirship  has  been  made  or 
the  will  is  presented.  If  any  difficulties  of  construction 
occur  in  the  will,  they  may  be  settled  by  a  simple  refer- 
ence to  the  court  which  made  the  original  registration  for 
directions  as  to  how  the  new  certificate  shall  specify  the 
interests. 

§  129.  Same:  Facilitates  rapid  transfer  of  title.  The 
time  required  in  which  to  close  up  transfers  is  of  the  brief- 
est. The  grantor  makes  a  direction  to  the  registrar  to 
transfer  the  title  to  Jones  and  to  hold  the  certificate  till 
Jones  pays  the  grantor  the  purchase  price.    The  regis- 
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trar  makes  the  new  certificate  which  shows  title  in  Jones, 
and  Jones  makes  his  deliver}^  of  cash  to  the  seller  and  ob- 
tains his  certificate.  The  time  necessary  for  the  trans- 
action can  be  reduced  to  a  day. 

§  129a.    Same:  Reduces  cost.    The  fees  for  the  original 
registration  and  subsequent  transfers  vary,  of  course,  in 
different  communities.    In  Chicago  they  compare  very 
favorably  with  the  current  rates  for  guaranty  policies. 
Thirty  dollars  covers  the  cost  of  a  registration  under  the 
Torrens  act.    In  a  simple  case  of  valid  title,  no  lawyer 
is  needed.     The  landowner  places  his  abstract  and  evi- 
dences of  title  in  the  hands  of  the  Torrens  office.     The  ab- 
stract is  brought  down  to  date  from  the  public  records  by 
expert  abstractors  of  the  office.     The  entire  title  is  then 
examined  by  a  competent  examiner,  who  renders  an  opin- 
ion upon  the  title  with  all  usual  conveyancer's  objections 
noted.     This  is  then  examined  and  approved  by  the  Tor- 
rens examiner,  who  is  a  competent  conveyancing  coun- 
sel.   If  the  title  is  then  found  to  be  without  any  material 
objections  the  Torrens  office  prepares  the  petition  making 
the  proper  persons  parties  thereto,  files  this  with  the  clerk 
of  the  court  to  which  the  cause  is  assigned,  sees  to  the  se- 
curing of  proper  service  of  process  upon  the  defendants, 
and,  when  service  is  complete,  secures  a  reference  by  the 
court  to  the  Torrens  examiner,  who,  as  a  judicial  officer, 
drafts  a  report  based  upon  the  evidence  of  title  submitted, 
and  recommends  a  decree  in  accordance  with  the  report. 
This  is  entered,  the  certificate  of  title  is  thereu]X)n  issued 
pursuant  to  the  decree,  and  the  landowner  receives  back 
his  evidences  of  title. 
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Now  suppose  the  landowner  desires  to  obtain  a  guar- 
anty policy  at  the  current  rates  in  Chicago.  He  will  find 
that  these  vary  with  the  amount  of  the  policy  and  this,  of 
course,  is  fixed  according  to  the  value  of  the  land.  For  a 
policy  of  five  hundred  dollars  or  less  the  rate  is  twenty 
dollars.  The  increase  is  two  dollars  per  hundred  after 
that  until  ten  thousand  is  reached  and  it  is  three  dollars 
per  hundred  for  amounts  over  ten  thousand.  This,  of 
course,  means  at  least  an  equal  initial  cost  to  that  of  ob- 
taining a  Torrens  certificate  in  all  cases  where  property 
is  worth  one  thousand  dollars.  The  current  charges  for 
bringing  down  an  abstract  are  as  follows:  Certificate, 
five  dollars;  each  ordinary  instrument,  one  dollar  and  a 
half;  each  judgment  or  tax  sale  or  special  assessment 
shown,  one  dollar  and  a  half;  each  written  page  of 
chancery  or  probate  matter,  one  dollar  and  a  half;  each 
typewritten  page  of  chancery  or  probate  matter,  three 
dollars.  In  many  cases  the  cost  of  an  additional  abstract 
without  any  policy  would  equal  the  fees  required  to  se- 
cure a  Torrens  certificate. 

Now  suppose  one  landowner  has  a  Torrens  certificate 
and  another  a  guaranty  policy.  What  are  the  respective 
charges  necessary  to  have  a  new  certificate  or  a  new  policy 
issued  to  the  transferee?  In  the  case  of  the  guaranty 
policy  the  minimum  current  charge  is  six  dollars  and  a 
half,  but  this  charge  may  be  much  increased  if  the  title 
has  passed  by  will,  or  by  foreclosure,  or  in  any  other  way 
involving  an  unusually  long  proceeding  since  the  first 
policy  was  issued.  In  such  cases  the  price  for  issuing  a 
new  policy  at  the  same  amount  may  approach  the  thirty 
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dollar  mark.  If  the  land  has  increased  in  value  by  placing 
improvements  thereon  or  otherwise,  and  it  is  desired  to  in- 
crease the  face  of  the  policy,  the  cost  will  be  five  dollars 
per  thousand  of  increase.  On  the  other  hand,  each  new 
certificate  under  the  Torrens  act  costs  three  dollars,  and 
it  makes  no  difference  how  difficult  or  complicated  the 
step  in  the  title  may  be. 

§  130.  General  conclusion.  The  Torrens  system  in 
theory  is  an  improvement  over  any  system  of  conveyan- 
cing yet  put  into  practice.  Under  the  guidance  of  an 
efficient  registrar  and  an  effective  corps  of  assistants, 
there  is  no  doubt  that  it  can  be  made  a  practical  success 
and  an  actual  improvement  over  any  system  in  force. 
In  all  jurisdictions  where  it  has  been  tried  it  is  probable 
that  the  act  will  need  constant  revision  in  details  in  the 
light  of  practical  experience,  in  order  that  the  best  re- 
sults may  be  obtained.  Above  all,  the  holding  of  office 
by  an  able  registrar  and  the  retention  in  their  positions 
of  able  and  efficient  examiners  and  assistants,  is  abso- 
lutely necessary.  Finally,  it  may  be  said  that  there  would 
be  the  greatest  danger  in  the  Torrens  system  being  made 
compulsor}^  for  all  lands  inventoried  in  the  estates  of 
decedents — a  plan  which  has  been  agitated  in  at  least 
one  American  jurisdiction.  Such  a  provision  would,  it 
is  believed,  swamp  even  a  large  and  efficiently  managed 
office.  The  natural  growth  will  be  fast  enough,  and  in 
the  process  of  its  development  an  efficient  corps  of  men 
will  be  educated  and  trained  to  enable  the  work  to  be  sat- 
isfactorily carried  on  upon  a  large  scale,  and  the  Torrens 
act  itself  improved  and  perfected. 


CHAPTER  V. 
DEDICATION. 

§  130a.  Conveyance  by  dedication.  Dedication  is  the 
name  for  a  mode  of  conveyance  to  the  public  of  a  right 
to  use  the  land  of  the  dedicator.  The  most  usual  example 
of  this  form  of  conveyance  is  the  dedication  of  a  highway 
for  the  use  of  the  public.  The  conveyance  by  dedication 
is  absolutely  formless.  In  general  only  an  intent  to  ded- 
icate, expressed  in  any  manner,  and,  in  this  country  at 
least,  an  acceptance  on  behalf  of  the  public,  is  all  that  is 
required.  When  the  dedication  is  complete  no  title  in 
fee  to  the  soil  passes  to  the  public,  but  only  a  right  of 
user.  The  fee  of  the  property  dedicated  remains  in  the 
dedicator,  subject  merely  to  the  right  of  user  of  the  pub- 
lic for  the  purpose  for  which  the  dedication  was  made. 
Dedication  of  this  character  is  often  called  a  "common 
law  dedication"  to  distinguish  it  from  dedications  made 
pursuant  to  statutes  which  prescribe  the  formalities  for 
what  is  called  '* statutory  dedication." 

§  131.  What  may  be  dedicated.  In  England  public 
highways  only  may  be  dedicated.  In  this  country,  espe- 
cially in  the  early  part  and  middle  of  the  last  century, 
when  a  great  territory  was  rapidly  developing  and  land 
was  extraordinarily  cheap  as  compared  with  present 
prices,  the  rights  that  might  be  dedicated  to  the  public  be- 
came much  enlarged.    It  was  held  that  the  dedication  of  a 
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common  or  park  might  be  made.  Land  might  be  dedi- 
cated for  the  pious  uses  of  a  particular  religious  society, 
or  for  a  public  burying  ground  (even  though  the  right  to 
bury  was  restricted  to  the  inhabitants  of  a  given  town), 
and  for  public  schools.  Respectable  jurisdictions  have 
permitted  the  dedication  for  a  public  landing-place,  but 
others  have  denied  this ;  and  a  dedication  for  a  railroad 
station  has  and  would,  it  is  believed,  be  generally  denied. 
In  some  of  these  results  the  courts  of  the  earlier  period 
in  our  history  have  tended  to  go  farther  than  the  courts 
of  the  present  would  be  inclined  to  do.  The  tendency  to- 
day is  to  confine  the  object  of  dedication  to  such  rights  as 
the  whole  world  may  use.  That  includes  not  much  more 
than  highways  and  commons  or  parks.  It  would  exclude 
the  gift  to  the  public  by  dedication  of  the  right  to  use 
land  for  public  schools,  graveyards  for  the  inhabitants  of 
a  particular  town,  the  pious  uses  of  a  particular  leligious 
society,  or  a  railroad  station. 

The  reason  for  this  latter-day  tendency  to  restrict  the 
purposes  for  which  a  dedication  may  be  made  is  the  in- 
creasing value  of  land,  and  the  fact  that  a  dedication  is  so 
far  a  formless  mode  of  conveyance  that  there  is  great 
danger  of  a  dedication  being  forced  upon  an  indi\ddual 
unjustly.  All  of  the  considerations  of  policy  in  favor  of 
conveyances  of  real  estate  being  permitted,  only  where 
such  formalities  are  complied  with  as  to  leave  no  doubt 
of  the  consent  of  the  landowner  to  part  with  his  title,  are 
applicable  in  cases  of  dedication  where  the  objects  for 
which  land  may  be  dedicated  are  very  much  enlarged. 
Since  such  policy  cannot  be  satisfied  by  the  courts  ere- 
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ating  artificial  formalities  to  evidence  a  dedication,  the 
natural  course  is  to  restrict  the  objects  for  which  a  dedi- 
cation may  be  made  according  to  the  formless  mode  of 
conveyance  which  the  common  law  recognizes. 

§  131a.  The  act  of  dedication.  No  formal  act  of  dedica- 
tion is  necessary  on  the  part  of  the  dedicator.  All  that  is 
necessary,  so  far  as  he  is  concerned,  is  that  he  should 
express  his  intent  to  dedicate.  That  may  be  done  in  a 
hundred  ways.  His  intent  to  dedicate  may  be  expressed 
in  words — as  where  a  plat  is  made  and  exhibited  with  the 
strip  shown  for  a  street  marked  expressly  as  ''public 
street"  or  "highway;"  or  the  dedicator  may  put  up  a 
sign  on  the  way  in  question  declaring  it  to  be  "a  public 
way."  The  intent  of  the  dedicator  to  dedicate  may  also 
be  expressed  by  interpretation  from  circumstantial  evi- 
dence. The  dedicator  may  have  said  nothing,  yet  his  acts 
may  speak  as  effectively  as  his  words.  The  usual  char- 
acter of  this  circumstantial  evidence  of  an  intent  to  dedi- 
cate consists  in  the  alleged  dedicator  opening  a  roadway 
and  permitting  its  unobstructed  use  as  such  by  the  pub- 
lic. Such  facts  as  these  raise  an  inference  of  an  intent 
to  dedicate.  Of  course,  this  inference  may  be  met  by  ex- 
planatory evidence  that  the  alleged  dedicator  had  no  such 
intent  in  opening  up  the  roadway,  but  did  so  for  his  pri- 
vate convenience.  Careful  landowners  who  open  up 
roadways  which  they  in  fact  desire  the  public  to  use,  per- 
haps for  the  landowner's  own  benefit,  but  who  do  not 
wish  to  run  the  risk  of  parting  with  rights  beyond  recall, 
place  upon  the  roadway  a  sign  to  this  effect  in  substance: 
"Private  way.    No  passing  through."    Such  signs  kept 
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up  continuously  rebut  any  inference  of  an  intent  to 
dedicate.  Much  long  and  difficult  litigation  often  occurs 
over  whether  the  circumstantial  evidence  shows  an  intent 
to  dedicate  or  not. 

§  132.  Acceptance.  In  England,  where  only  ways  can 
be  dedicated,  and  where  land  is  in  general  valuable  and 
the  country  is  thickly  settled,  no  inconvenience  was  felt 
from  the  rule  that  a  dedication  occurred  upon  the  dedi- 
cator expressing  his  intent  to  dedicate,  and  that  no  ac- 
ceptance on  the  part  of  the  public  was  necessary  to  com- 
plete the  dedication.  In  this  country,  however,  a  county 
or  a  township  in  a  sparsely  settled  district  might  be 
ruined  by  the  too  free  dedication  of  highways.  There 
were  two  reasons  for  this  result:  First,  once  the  high- 
way is  created,  the  county  or  township  must  keep  it  in 
repair  or  be  liable  for  damages  occurring  through  its 
being  out  of  repair;  and,  second,  land  was  so  cheap  that 
there  was  no  brake  upon  the  generosity  of  the  landowner. 
In  this  country,  then,  acceptance  is  required  to  complete 
the  dedication.  In  some  states,  statutes  have  been  passed 
permitting  acceptance  to  be  made  only  by  certain  speci- 
fied public  officers.  More  frequently,  it  is  believed,  ac- 
ceptance may  be  made  by  a  municipal  officer  who  has  au- 
thority either  expressed  in  words  or  arising  by  inference 
from  the  nature  and  general  scope  of  his  duties.  Accept- 
ance also  may  be  inferred  from  continuous  user  by  the 
public  for  a  number  of  years. 

§  132a.  Effect  of  lapse  of  time.  Mere  lapse  of  time 
during  which  the  public  has  used  the  land  of  A  for  some 
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public  purpose  for  which  land  may  be  dedicated  is  im- 
portant in  several  ways.  It  may  aid  in  showing  an  ac- 
ceptance by  the  public.  If,  however,  the  user  by  the  pub- 
lic continues  adversely  to  the  landowner  without  inter- 
ruption, and  without  concealment,  for  more  than  twenty 
years,  it  results  in  a  dedication  by  operation  of  law  with- 
out any  intent  on  the  part  of  the  dedicator  or  any  accept- 
ance by  the  public.  The  highway  is  then  said  to  have 
been  created  by  prescription,  on  the  same  principle  that 
easements  in  favor  of  a  private  owner  over  the  land  of 
his  neighbor  may  be  acquired  by  prescription,  as  here- 
inafter described  (§  119ff,  below).  The  fact  that  a  high- 
way may  thus  be  acquired  by  prescription  necessitates  a 
further  precaution  by  the  careful  landowner  who  is  will- 
ing, perhaps  even  desirous,  for  his  own  benefit  that  the 
public  should  use  the  private  road,  but  does  not  wish  a 
dedication  to  occur.  The  careful  landowner  has  already 
put  up  the  sign  ''Private  way.  No  passing  through,'* 
but  the  public  keeps  on  passing  through  just  the  same.  The 
user  by  the  public  is,  therefore,  by  every  just  inference 
from  the  circumstances  adverse  to  the  landowner.  The 
public  continues  its  use  in  direct  defiance  of  the  notice 
that  each  and  every  one  of  them  are  trespassers.  In 
spite  of  that  sign,  then,  it  may  be  that  after  twenty  years 
of  adverse,  uninterrupted,  open,  and  notorious  user  by 
the  public,  the  way  will  become  a  public  way  in  spite  of 
the  sign.  What  then  must  the  landowner  do  ?  At  stated 
periods,  less  than  twenty  years  apart,  he  must  proceed  to 
interrupt  the  user  by  the  public  for  an  appreciable  length 
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of  time.  Let  him,  therefore,  draw  chains  across  the  way 
or  otherwise  bar  the  way  to  the  use  of  the  public  for  a 
day,  and  thereby  stop  the  continuity  of  the  adverse  user 
by  the  public. 


PART  11 

TRANSFER  OR  ACQUISITION  OF  TITLE  WITHOUT 
CONSENT  OF  OWNER. 

CHAPTER  VI. 
INVOLUNTARY  TRANSFER. 

§  133.  Forfeiture  for  crime.  At  common  law  for- 
feitures of  land  to  the  state  for  crime  were  legal.  In  the 
case  of  treason  the  forfeiture  was  forever;  in  the  case 
of  lesser  crimes,  for  a  year  and  a  day.  By  the  Constitu- 
tion of  the  United  States  forfeiture  for  treason  is  for- 
bidden, except  during  the  life  of  the  person  convicted  (1). 
In  most  states,  by  statute  or  constitutional  provision, 
forfeiture  for  crime  is  abolished.  In  some,  forfeiture 
for  a  limited  time  still  exists. 

§  134.  Forfeiture  for  wrongful  alienation.  When  a 
life  tenant  or  tenant  for  years,  by  a  conveyance  in  the 
form  with  which  we  are  today  familiar,  attempts  to  con- 
vey more  than  he  has,  the  instrument  of  conveyance  is 
effective  simply  to  transfer  what  the  tenant  may  actually 
have.  It  is  believed  that  the  mere  conveyance  itself  is 
not  ground  of  forfeiture.  Such  ground  only  occurs,  if 
at  all,  when  the  tenant  unequivocally  repudiates  the  ten- 
ancy and  refuses  to  hold  under  the  landlord,  or  wrong- 
fully delivers  possession  to  another. 


(1)     Const.,  Art  III,  Sec.  5.  S  2. 
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§  135.  Execution  sales.  The  fonnalities  of  execution 
sales  must  be  left  for  their  description  to  the  local  stat- 
utes, which  vary  gi-eatly  in  detail.  The  general  subject 
is  thoroughly  treated  in  the  article  on  Attaclunent,  Gar- 
nishment and  Execution  in  Volume  X  of  this  work. 

§  136.  Bankruptcy  and  insolvency.  It  is  believed  that 
practically  all  bankruptcy  and  insolvent  acts  contain  pro- 
visions for  transfer  to  the  trustee  in  bankruptcy  or  the 
assignee  in  insolvency  of  all  the  land  belonging  to  the 
bankinipt  or  insolvent.  See  the  article  on  Bankruptcy, 
Chapter  IV,  in  Volume  X  of  this  work. 

§  137.  Marriage:  Curtesy  and  dower.  By  the  common 
law,  when  a  man  married  a  woman  who  was  then  the 
owner  in  fee  of  real  estate,  the  husband  immediately  be- 
came entitled  to  an  estate  during  the  life  of  his  wife  in  all 
of  his  wife's  real  estate.  This  was  known  as  the  hus- 
band's estate  in  the  right  of  his  wife.  See  Domestic  Re- 
lations and  Persons,  §  30,  in  Volume  II  of  this  work.  If 
a  child  was  born  of  the  marriage  the  husband  secured 
upon  his  wife's  death  an  additional  estate  by  the  curtesy, 
as  it  was  called,  during  his  own  life.  This  also  was  in 
the  whole  of  the  wife's  real  estate.  Upon  the  husband's 
death,  leaving  his  wife  surviving,  she  became  entitled  for 
her  life  to  one-third  of  all  the  real  estate  owned  by  her 
husband  at  the  time  of  her  marriage  or  thereafter  ac- 
quired by  him,  whether  sold  by  him  or  not  unless  she  had 
joined  in  the  transfer.  This  was  called  dower.  No  birth 
of  issue  of  the  marriage  was  required  as  a  condition 
precedent  to  the  wife's  right  to  dower.  It  is  this  pos- 
sible right  of  curtesy  or  dower  which  makes  it  imperative 
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in  all  cases  for  the  wife  or  husband  of  one  transferring 
title  to  land  to  join  in  the  deed  for  the  purpose  of  releas- 
ing the  right  of  curtesy  or  dower. 

§  138.  Same:  Statutory  changes.  In  some  jurisdic- 
tions curtesy  has  been  abolished  and  husband  and  wife 
alike  have  an  estate  of  dower  in  one-third  of  the  spouse 's 
real  estate  which  the  spouse  owned  at  the  time  of  the 
marriage  or  thereafter  acquired,  and  no  birth  of  issue 
of  the  marriage  is  required.  There  is  some  tendency 
toward  a  legislative  change  by  which  one  spouse  obtains 
dower  only  in  such  land  of  the  other  as  he  or  she  dies 
actually  the  owner  of.  Such  acts  make  it  unnecessary 
for  the  wife  or  husband  to  join  in  the  deed  for  the  pur- 
pose of  releasing  dower.  The  legislative  reasons  in 
favor  of  such  a  reform  are  these:  The  cases  where  a 
married  woman  refuses  to  join  in  a  deed  of  her  husband's 
property  in  order  to  release  dower,  or  where  she  asks 
for  separate  compensation  for  her  right  of  dower  upon 
a  sale  by  her  husband  are  very  rare.  There  is  no  particu- 
lar legislative  policy  in  favor  of  the  husband's  right  to 
dower  in  his  wife's  real  estate,  and  the  instances  where 
he  refuses  to  join  in  a  deed  by  his  wife,  except  for  separ- 
ate compensation  paid  to  him,  are  likewise  rare.  Never- 
theless, the  danger  that  in  a  particular  instance  dower 
may  not  have  been  released  by  the  joinder  of  a  wife  or 
husband  is  one  of  the  principal  reasons  why  an  examina- 
tion of  title  dating  back  for  many  years  is  required. 
When  one  considers  how  much  examination  and  re-exam- 
ination of  titles  may  occur  during  a  period  of  seventy- 
five  or  eighty  years,  when  lands  are  sold  and  re-sold,  all 
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for  the  purpose  of  catching  a  possible  outstanding  dower 
or  curtesy  which  is  never  found  in  nine  hundred  and 
ninety-nine  cases  out  of  a  thousand,  it  is  apparent  that 
there  is  an  economic  waste  which  would  be  eliminated 
were  the  law  to  permit  dower  or  curtesy  only  in  such 
estates  as  the  husband  or  wife  actually  owned  at  the  time 
of  his  or  her  death.  No  practical  injustice  would  result 
from  such  an  act  because  of  the  extreme  infrequency  with 
which,  as  a  matter  of  practice,  a  husband  or  wife  has 
curtesy  or  dower  in  any  lands  other  than  those  of  which 
the  husband  or  wife  dies  actually  the  owner  of, 

§  139.  Same:  Community  property.  In  several  south- 
western and  far  western  states,  including  Louisiana, 
Texas,  New  Mexico,  Arizona,  Idaho,  Nevada,  California, 
and  Washington,  property  acquired  by  either  husband  or 
wife  after  marriage  except  that  obtained  by  gift,  devise, 
or  descent,  is  held  as  ''community  property"  of  the 
spouses.  Generally,  during  the  existence  of  the  marriage, 
the  husband  has  sole  power  to  manage  and  convey  this 
property,  without  even  the  necessity  of  the  wife  joining 
in  the  transfer  (unless  his  conveyance  is  in  fraud  of  her 
rights).  Upon  the  death  of  either,  the  property  gener- 
ally, after  pajTnent  of  community  debts,  is  divided  equally 
between  the  survivor  and  the  heirs  or  devises  of  the  de- 
ceased spouse.  In  California,  Nevada,  and  Idaho,  the 
husband,  as  survivor,  takes  all  the  community  property. 

§  140.  Attachment,  judgment,  and  mechanics'  liens. 
These  are  the  subjects  of  treatment  by  extensive  statu- 
tory provisions  in  all  jurisdictions.  Rules  of  practice 
respecting  them  are  to  be  ascertained  principally  by  ref- 
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erence  to  the  statutes  of  each  particular  state.  Judg- 
ments and  Attachments  are  also  the  subjects  of  articles 
in  Volume  X  of  this  work,  to  which  the  reader  is  re- 
ferred. Contractors,  workmen,  and  material  men  are  in 
many  states  given  liens  for  a  certain  length  of  time  upon 
the  property  upon  which  their  services  or  material  have 
been  used  in  order  to  secure  sums  due  to  them  therefor. 
A  work  of  this  scope  cannot  go  into  the  details  of  these 
statutes. 

§  141.  Partition  proceedings.  At  common  law  parti- 
tion of  lands  held  jointly  could  be  compelled  only  in  the 
case  of  co-parceners  ( §  26,  above) .  In  the  time  of  Henry 
VIII,  however,  statutes  were  passed  providing  for  this 
in  the  case  of  other  joint  tenancies,  and  today  in  all  states 
joint  owners  (except  tenants  by  the  entirety)  may  compel 
a  partition  or  sale  of  the  joint  property.  If  it  can  be 
fairly  divided,  it  will  be,  and,  if  not,  it  may  be  sold  and 
the  money  divided.  This  remedy  is  wholly  governed  by 
statutes  or  rules  of  courts  of  equity,  into  the  details  of 
which  there  is  not  space  here  to  enter. 


CHAPTEE  VII. 

ACQUISITION  BY  EXTINCTION  OF  OWNER'S  TITLE. 

Section  1.    By  Authority  of  the  State. 

§  142.  Eminent  domain.  When  a  title  is  obtained  by 
the  exercise  of  the  state's  power  of  eminent  domain  to 
take  land  for  public  purposes,  the  former  owner's  title 
is  extinguished  and  a  new  one  is  created  in  the  person  or 
corporation  or  the  state  exercising  the  power.  The  sub- 
ject of  the  taking  of  land  under  the  power  of  eminent 
domain  is  treated  in  Constitutional  Law,  §§  207-25,  in 
Volume  XII  of  this  work. 

§  143.  Tax  sales.  When  land  is  sold  under  public  au- 
thority for  non-payment  of  taxes,  the  character  of  the 
resulting  title  is  like  that  acquired  under  eminent  domain 
proceedings  (§  142  above).  Little  general  information 
can  be  given  concerning  the  subject  of  tax  titles.  Its  rules 
and  regulations  are  fully  dealt  with  in  elaborate  statu- 
tory provisions  in  every  state.  In  some  the  tax  title 
when  acquired,  is,  at  least  after  the  period  of  redemption, 
a  very  dangerous  adverse  title  which  can  only  be  upset 
with  the  greatest  difficulty,  if  at  all.  In  other  jurisdictions 
it  is  well  known  that  eveiy  tax  deed  can  be  upset  by  a 
good  lawyer  and  a  determined  client  who  is  prepared  to 
pay  the  money  necessary  to  fight  the  tax-buyer  through 
to  the  highest  court.  In  such  jurisdictions  the  tax  title 
is  always  noted  as  a  serious  objection  to  the  title  to  the 

201 


202  TITLE  OF  REAL  ESTATE 

land,  and  some  settlement  with  the  tax-buyer,  or  a  court 
proceeding  to  remove  the  tax  deeds  as  clouds,  is  required 
before  the  title  is  regarded  as  merchantable. 

Section  2.    By  Statute  of  Limitations. 

§  144.  Statutes  of  limitation.  The  statutes  of  limita- 
tion in  many  states  provide  that  actions  for  the  recovery 
of  real  estate  must  be  brought  within  twenty  years  from 
the  time  the  action  first  accrued.  Others  reduce  the  time 
to  fifteen,  ten,  or  even  less.  The  precise  time  is  a  matter 
of  great  diversity  in  different  jurisdictions.  Many  states 
have  other  special  statutes  which  protect  the  possession 
of  those  who  have  color  of  title  in  good  faith,  and  have 
been  in  possession  and  paid  taxes  for  a  specified  number 
of  years,  for  instance,  seven.  In  addition  it  is  some- 
times provided  that  rights  in  land  may  be  acquired  by 
those  who  have  had  color  of  title  in  good  faith  and  paid 
all  the  taxes  on  lands  for  a  period  of  years,  say  seven, 
during  all  of  which  time  said  lands  have  remained  vacant 
and  unoccupied,  and  then  have  taken  possession.  The 
requirement  that  there  must  be  color  of  title  in  good 
faith  is  satisfied  by  any  deed,  good  in  form,  such  as  a 
tax  deed.  Color  of  title  ''in  good  faith"  is  self-explan- 
atory. 

§  145.  Operation  of  statutes  of  limitation.  The  most 
widely  known  form  of  statute  of  limitation  in  respect  to 
actions  for  the  possession  of  real  estate  is  that  which 
bars  a  true  owner's  right  of  action  when  he  has  failed  to 
assert  it  for  a  specified  number  of  years.  In  this  form 
it  will  be  observed  that  the  act  merely  bars  the  true 
owner's  right  of  action.    Of  course,  when  the  true  owner 
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is  attempting  to  recover  the  possession  from  the  adverse 
holder,  the  defendant  need  rely  only  upon  the  literal 
language  of  the  statute  which  bars  the  plaintiff's  remedy. 
Suppose,  however,  the  adverse  holder  voluntarily  goes 
out  of  possession  and  the  owner  who  has  been  dispos- 
sessed for  over  twenty  years  takes  possession  again.  If 
the  statute  only  bars  the  true  owner's  remedy,  that  bar 
has  been  waived,  and  the  adverse  holder  could  not  now 
sue  to  recover  possession  from  the  true  owner  in  posses- 
sion. If,  however,  the  adverse  holder  has  acquired  a 
good  title  by  virtue  of  the  adverse  holding  for  the  pre- 
scribed time,  then  the  true  owner  has  lost  his  title ;  and 
the  adverse  holder  for  twenty  years  has  gained  a  new 
and  original  title  under  the  statute,  and  can  recover 
possession  from  any  one.  This  is  the  result  which  the 
courts  reach  even  upon  statutes  which  purport  only  to 
bar  the  owner's  remedy  (1).  It  is  now  generally  assumed 
that  all  statutes  of  limitation  with  respect  to  real  estate 
operate  to  raise  a  new  and  original  title  in  the  adverse 
holder  who  has  held  adversely  for  a  sufficient  length  of 
time. 

§  146.  Adverse  holding  after  unlawfully  taking  pos- 
session. The  important  question  to  determine  frequently 
is,  when  does  the  statute  begin  to  run — or,  as  it  is  often 
put,  when  was  the  true  owner  disseised,  or  when  did  the 
adverse  possession  begin?  In  the  ordinary  case  where 
the  true  owner  entitled  to  possession  in  fee  is  dispossessed 
at  a  given  time,  and  the  adverse  holder  takes  possession 
by  a  trespass  at  that  time,  there  is  not  so  much  difficulty. 


(1)     School  Dist.  No.  4  v.  Benson,  31  Me.  381. 

Vol.  V— 15 
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It  is  all  a  question  of  when  the  adverse  holder  becomes  a 
hostile  stranger  to  the  owner's  possession. 

§  147.  Adverse  holding  after  lawfully  taking  posses- 
sion: By  tenant.  The  difficult  problem  arises  when  the 
one  claiming  to  be  an  adverse  holder  has  originally  come 
into  possession  by  the  act  and  with  the  consent  of  the 
true  owner.  When  does  the  possession  of  such  a  one 
become  adverse  1 

Suppose,  for  instance,  a  tenant  in  possession  repudiates 
the  tenancy  and  declares  that  he  holds  the  title  in  fee  and 
refuses  to  pay  rent  or  acknowledge  the  landlord.  It  is 
clear  that  such  an  oral  disclaimer  in  this  country  gener- 
ally would  be  a  ground  of  forfeiture  of  the  tenancy,  but  it 
should  not  be  regarded  as  terminating  the  tenancy  auto- 
matically and  at  once — being  no  more  than  a  ground  for 
forfeiture.  There  is  no  termination  of  the  tenancy  till 
the  landlord  elects  to  forfeit.  Until  then  the  tenant  is 
still  a  tenant,  and  cannot  be  an  adverse  holder.  Respect- 
able courts,  however,  have  intimated  views  to  the  con- 
trary (2). 

Suppose  that  a  tenant  for  the  life  of  another  holds 
over  after  the  life  estate  terminates.  It  is  submitted  that 
the  possession  of  the  former  life  tenant  at  once  becomes 
adverse.  But  here  again  it  cannot  be  said  that  the  author- 
ities are  precisely  agreed.  If  the  tenancy  were  a  tenancy 
for  years,  then,  upon  holding  over  with  the  assent  of  the 
landlord,  a  new  tenancy  arises  for  a  new  period — usually 
for  a  year — and  thereafter  a  tenancy  from  year  to  year 


(2)     Sherman  v.  Champlain  Trans.  Co.,  31  Vt  162,  177;  2  Taylor, 
Landlord  and  Tenant  (9th  ed.),  §522. 
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may  arise.  The  holding  over,  therefore,  by  a  tenant  for 
years  would  not  be  an  adverse  possession,  unless  at  the 
same  time  the  landlord  refused  to  recognize  him  as  a 
tenant. 

§  148.  Same:  By  licensee.  So,  where  a  licensee  holds 
possession,  there  is  no  disseisin  or  adverse  possession  on 
his  part,  even  after  the  license  has  terminated  by  oper- 
ation of  law  by  the  conveyance  of  the  land  or  the  death  of 
the  licensor,  unless  the  occupant  ceases  to  claim  under 
the  license  and  begins  to  claim  in  his  own  right  (3).  Sup- 
pose one  enters  under  a  parol  conveyance  or  gift  of  the 
fee,  which  of  course  is  ineffective  to  pass  the  title,  is  his 
possession  adverse  at  once?  Why  may  it  not  be  urged 
that  he  is  in  possession  by  the  license  of  the  owner,  so 
that  his  possession  is  not  adverse?  The  answer  is,  because 
such  is  not  the  fact.  The  donee  enters  as  the  owner  in 
fee,  and  holds  claiming  a  fee  and  not  under  any 
license  (4). 

§  149.  Must  adverse  possessor  have  wrongful  intent. 
There  was  formerly  an  interesting  division  of  judicial 
opinion  in  regard  to  whether  a  positive  wrongful  intent 
to  deprive  another  was  necessary  to  an  adverse  posses- 
sion. This  arose  in  regard  to  the  common  case  where  a 
neighbor  built  or  placed  his  fence  over  the  line  by  mis- 
take, thinking  he  was  within  the  true  line  of  his  own 
property.  Clearly  in  such  a  case  the  person  in  posses- 
sion, although  by  mistake,  is  actually  trespassing  and  is 
liable  for  his  trespass.    Furthermore,  he  is  claiming  the 

(3)  Bond  V.  O'Gara,  177  Mass.  139. 

(4)  Sumner  v.  Stevens,  6  Mete.  (Mas6.)  3ST. 
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land  actually  occupied  over  the  line  which  does  not  belong 
to  him  as  his  own.  If  any  one  were  to  ask  him  where  his 
line  was  and  what  actual  physical  space  he  was  claiming 
as  his  own,  he  would  point  to  the  edge  of  his  house  or  to 
the  fence  as  it  actually  stood.  He  would  be  claiming  up 
to  the  point  to  which  his  actual  occupation  ran  in  the 
lands  even  though  his  claim  was  founded  upon  a  mistake. 
It  is  now  clear  to  most  courts  that  such  possession  by  a 
neighbor  occupying  over  the  line,  is  an  adverse  possession 
(5).  Some  courts  which  formerly  thought  it  was  not 
have  changed  their  minds  (6).  But  some  respectable 
jurisdictions  still  maintain  that  such  a  possession  is  not 
adverse  (7).  They  protect  the  adverse  holder  with  the 
wrongful  intent ;  but  the  man  who  acts  on  a  mistaken  idea 
of  his  rights  and  perhaps  makes  expensive  improvements 
relying  thereon,  is,  by  reason  of  his  pure  motives,  penal- 
ized. 

§  150.  Adverse  possession  by  one  where  others  claim 
under  the  same  instrument.  Suppose  A,  having  no  title 
to  Blackacre,  devises  it  to  B  for  life  and  then  to  C  in  fee. 
B  enters  and  occupies  the  premises  adversely  for  twenty 
years.  B  then  obtains,  as  between  himself  and  C,  only  a 
life  estate,  and  upon  B  's  death  C  becomes  entitled  in  fee. 
The  reason  for  this  is  that,  as  against  the  true  owner,  B 
can  claim  to  be  entitled  to  possession  and  an  estate  in 
fee  simple,  if  you  will ;  but  as  between  B  and  C,  B  can- 
not deny  the  terms  of  the  instrument  under  which  he 


(5)  French  v.  Pearce,  8  Conn.  439. 

(6)  Taylor  v.  Fomby,  116  Ala.  621,  626. 

(7)  Grube  v.  Wells,  34  la.  148. 
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took  possession,  and,  being  by  that  instrument  a  life 
tenant  only  as  respects  C,  cannot  maintain  any  adverse 
possession  as  against  C  nor  deny  that  €  is  next 
entitled  (8). 

§  151.  Adverse  possession  against  future  interests. 
When  a  tenant  in  possession  for  life  or  years  is  disseised, 
when  does  the  adverse  possession  begin  against  the  one 
next  entitled  to  possession?  Of  course,  the  adverse 
possession  against  the  one  next  entitled  to  possession 
will  begin  when  the  tenancy  expires  in  the  ordinary 
course — that  is,  in  case  it  is  a  life  tenancy,  at  the  death 
of  the  life  tenant.  Suppose,  however,  that  the  tenant  in 
possession  is  a  life  tenant,  who  is  disseised  and  remains 
out  of  possession  twenty  years,  so  that  all  his  right  to 
possession  is  barred.  The  adverse  holder  then  obtains 
the  fee  as  against  the  life  tenant.  It  would  seem  logically 
proper  to  say  that,  when  the  life  tenant  was  barred,  ad- 
verse possession  would  begin  to  run  against  the  one  en- 
titled after  the  life  tenant.  Very  respectable  courts, 
however,  can  be  found  which  refuse  so  to  hold,  and  assert, 
instead,  that,  while  as  soon  as  the  life  tenant  is  barred 
the  holder  of  the  future  interest  can  elect  to  enter  and 
claim  possession  (9),  yet  in  the  absence  of  such  a  move 
on  his  part  no  adverse  possession  begins  against  him 
till  the  life  tenant  actually  dies  (10).  Hence,  where  B 
has  a  life  estate  and  C  a  fee  afterwards,  D  may  hold  ad- 
versely for  sixty  years,  and,  unless  B  dies  more  than 


(8)  Board  v.  Board,  L.  R.  9  Q.  B.  48. 

(9)  Field  V.  Peeples,  180  111.  376. 

(10)  Dawson  v.  Edwards,  189  111.  60. 
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twenty  years  before  the  sixty  years  expire,  C  can  still 
claim.  The  law  seems  here  unnecessarily  tender  to  the 
person  in  C's  position. 

§  152.  Interruption  of  adverse  possession.  When  the 
true  owner  finds  that  his  land  has  been  in  the  possession 
of  another  adversely,  he  has  two  courses  open  to  him: 
(1)  To  bring  suit  for  possession;  or  (2)  to  interrupt  the 
continuity  of  the  adverse  possession  by  making  an  entry 
upon  it.  Whether  an  entry  upon  the  adverse  possession 
has  been  accomplished  is  a  question  of  fact.  No  rule  can 
be  given  for  precisely  what  amounts  to  an  entry.  It  is 
necessary  that  the  true  owner  or  his  agent  actually  go 
upon  the  land  physically  and  invade  the  possession  of 
the  one  in  adverse  possession.  Surveyors  who  find  a  line 
improperly  run  and  a  fence  placed  to  the  disadvantage  of 
their  clients  sometimes  begin  slashing  up  the  shrubbery 
and  cutting  small  trees  and  undergrowth  upon  what  they 
deem  the  land  belonging  to  their  client.  The  rational 
ground  for  such  seeming  vandalism  is  that  their  client's 
rights  may  be  at  once  protected  by  the  making  of  a  dis- 
tinct entry  upon  the  possession  of  the  neighbor  in  adverse 
possession.  Such  in  fact  is  its  operation.  In  one  case 
the  running  of  the  twenty  year  statute  of  limitations  was 
prevented  by  such  action  of  a  surveyor  by  a  margin  of 
only  fifteen  days. 

§  153.  Constructive  adverse  possession:  Size  of  hold- 
ing. The  rule  which  defines  and  makes  equal  to  adverse 
possession  a  constructive  or  fictitious  adverse  possession 
is  peculiar  to  this  country.  It  had  its  origin  in  the  early 
part  of  the  last  century,  when  the  amount  of  land  to  be 
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taken  up  and  improved  in  this  country  must  have  seemed 
to  be  without  limit,  and  when  it  was  as  desirable  that 
titles  to  large  tracts  which  it  was  difficult  for  the  claimant 
to  have  actual  possession  of  should  be  quieted,  as  it  was 
in  England  in  the  case  of  tracts  of  which  the  actual 
possession  might  at  all  times  be  had.  To  meet  this  end 
the  rule  was  put  forth  by  the  courts  that  a  constructive 
adverse  possession  was  as  good  for  the  purpose  of  ac- 
quiring title  under  the  statute  of  limitations  as  an  actual 
adverse  possession. 

Constructive  possession  was  held  to  exist  when  there 
was  actual  occupation  of  part  of  a  tract,  with  a  paper 
title  to  the  whole.  This  paper  title  must  have  been  a 
deed  or  instrument  of  conveyance,  at  least  perfect  in  form 
for  the  transfer  of  title  to  land  (11).  Furthermore,  the 
actual  occupation  of  part,  with  this  paper  title  to  the 
whole,  could  only  be  constructive  possession  of  so  much 
as  might  be  deemed  "a  reasonable  appendage  to  the  part 
actually  occupied. ' '  What  was  such  reasonable  append- 
age must  depend  upon  the  state  of  the  country  and  char- 
acter of  the  improvements  and  settlement.  One  might 
well  believe  that  "a  reasonable  appendage"  would  be  a 
very  different  thing  in  New  York  state  today  from  what 
it  was  a  century  ago,  or  a  different  thing  in  Massachusetts 
and  in  Texas  today. 

§  154.  Same:  Notoriety.  Another  requirement  of  a 
good  constructive  possession  was  that  the  actual  occu- 
pation of  the  land  must  be  such  as  to  give  tlie  real  owner 
notice  that  his  land  was  being  occupied  adversely.    Thus 


(11)     Jackson  d.  Gilliland  v.  Woodruff,  1  Cow.  (N.  Y.)  276. 
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if  there  is  paper  title  to  a  house-lot  and  also  to  a  lot  across 
the  street,  and  there  is  actual  occupation  of  the  house-lot 
only,  there  can  hardly  be  any  constructive  possession  of 
the  lot  across  the  street  (12).  Suppose  there  is  a  paper 
title  to  a  house-lot  and  to  an  adjoining  lot  separated  by 
a  fence,  and  suppose  there  is  actual  occupation  of  the 
house-lot  only,  can  there  be  a  constructive  possession  of 
the  lot  adjoining?  This  question  must  be  determined 
by  the  application  of  the  rule  above  mentioned  to  the 
particular  facts  in  each  case.  Courts  have  apparently 
obtained  different  results  in  respect  to  this  problem,  but 
it  is  very  difficult  to  say  that  two  cases  are  exactly  alike 
with  reference  to  the  fact  whether  the  actual  occupation 
of  the  house-lot  was  such  as  to  give  the  true  owner  notice 
that  the  adjoining  lot  was  claimed  with  it. 

§  155.  Same:  Conflicting  holdings  and  tacking.  In 
case  a  good  constructive  possession  is  made  out,  it  should 
be  observed:  (1)  that  of  two  conflicting  adverse  posses- 
sions the  prior  prevails,  and,  (2)  that  while  there  is  a 
difference  of  judicial  opinion  as  to  whether  the  terms  of 
successive  adverse  holders  can  be  tacked  together  to 
make  up  the  required  period  of  adverse  possession;  yet, 
in  the  case  of  constructive  adverse  possession,  it  is  in- 
variably the  rule  that  to  tack  successive  constructive 
adverse  possessions  by  different  holders  in  order  to  make 
the  statutory  period  there  must  be  a  chain  of  title  valid  in 
form  between  the  successive  constructive  adverse 
holders  (13). 


(12)  Bailey  v.  Carleton,  12  N.  H.  9. 

(13)  Simpson  v.  Downing,  23  Wend.  (N.  Y.)  316. 
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§  156.  Disabilities.  The  usual  twenty  year  statute  of 
limitations  provides  for  the  disabilities  on  the  part  of  the 
true  owner  of  minority,  marriage,  insanity,  and  absence 
from  the  country.  Where  the  true  owner  suffers  from 
any  one  or  more  of  these  disabilities  the  time  within  which 
the  true  owner  may  sue  for  possession  is  ordinarily  ex- 
tended to  ten  years  after  the  removal  of  the  disability. 
Observe,  however,  that  the  regular  period  of  limitation — 
let  us  say  twenty  years — does  not  cease  to  run  in  the  case 
of  the  existence  of  disabilities.  The  statute  merely  oper- 
ates to  extend  the  time  within  which  the  true  owner  may 
bring  the  action.  It  should  be  observed  also  that  the 
only  disabilities  which  can  be  counted  are  those  which 
exist  at  the  time  when  the  adverse  possession  begins  (14). 
The  true  owner  is  not  allowed  to  tack  disabilities  accru- 
ing later:  that  is  to  say,  if,  at  the  time  the  adverse  pos- 
session begins,  the  true  owner  is  an  infant,  and  after- 
wards before  coming  of  age  marries,  the  disability  aris- 
ing from  the  marriage  cannot  be  added  to  the  disability 
of  infancy,  and  the  action  brought  for  the  recovery  of 
possession  ten  years  after  the  disability  of  marriage  is 
terminated.  The  infant  will  be  allowed  ten  years  only 
from  the  time  of  the  termination  of  the  disability  of  in- 
fancy. 

The  one  under  a  disability  is  always  entitled  to  at  least 
twenty  years  from  the  time  the  adverse  possession  begins 
in  which  to  bring  an  action  for  possession.  The  allow- 
ance of  ten  years  from  the  time  the  disability  ceases  will, 
therefore,  only  be  taken  advantage  of  when  it  results  in 


(14)     Griswold  v.  Butler,  3  Conn.  227. 
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requiring  a  period  of  adverse  possession  longer  than 
twenty  years.  Thus,  if  at  the  time  the  adverse  possession 
begins  the  true  owner  is  an  infant  of  the  age  of  thirteen 
years,  ten  years  from  the  time  the  infant  came  of  age 
would  only  result  in  eighteen  years  of  adverse  possession. 
In  such  a  case,  therefore,  the  true  owner  can  claim  the 
full  twenty  years  from  the  time  adverse  possession  be- 
gins. If  at  the  time  the  adverse  possession  begins  the 
true  owner  is  an  infant  under  the  age  of  eleven  years, 
he  will  naturally  claim  the  full  period  of  ten  years  from 
the  time  the  disability  of  infancy  is  removed. 

§  157.  Tacking  adverse  possessions:  Questions  con- 
cerning'. It  frequently  happens  that  one  adverse  holder 
does  not  have  possession  for  the  full  period  required  by 
the  statute,  but  that  the  adverse  possession  of  two  or 
three  together  is  necessary  to  make  up  the  statutory 
period.  The  questions  then  arise:  (1)  When  may  such 
adverse  possessions  be  tacked  together  to  bar  the  true 
owner?  and,  (2)  what  is  the  effect  of  the  successive  ad- 
verse holdings  upon  the  title  as  between  the  successive 
adverse  holders? 

§  158.  Tacking  to  bar  the  true  owner.  It  is  clear  that 
where  A  disseises  the  true  owner  and  dies  and  A's  heir 
or  devisee  continues  the  adverse  possession,  such  heir  or 
devisee  can  tack  his  adverse  possession  to  that  of  his 
ancestor  for  the  purpose  of  defeating  the  action  of  the 
true  owner.  "WHien  A  disseises  the  true  owner  and  con- 
veys to  B  by  a  conveyance  sufficient  in  form  to  pass  title 
to  real  estate,  and  B  continues  the  adverse  possession  of 
A,  B  can  tack  his  adverse  possession  to  that  of  A  in  order 
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to  bar  the  action  of  the  true  owner.  If,  however,  the 
transfer  of  possession  from  A  to  B  is  by  word  of  mouth 
only  and  not  by  any  instrument  of  conveyance  sufficient 
to  pass  title  to  real  estate,  many  jurisdictions  refuse  to 
allow  B  to  tack  even  for  the  purpose  of  barring  the  true 
owner.  Perhaps  an  equal  number  of  jurisdictions  will  be 
found  holding  the  contrary  (15).  These,  it  is  submitted, 
have  adopted  the  result  based  upon  the  sounder  reason- 
ing, for,  when  the  question  is  whether  the  true  owner  shall 
be  barred  of  his  action,  the  material  fact  is  how  long  has 
he  been  out  of  possession — how  long  has  he  failed  to 
bring  the  suit  for  possession  which  he  had  a  right  to 
assert.  Now  suppose  that  A  disseises  the  true  owner 
and  is  in  turn  disseised  by  B,  who  continues  without  a 
break  the  adverse  possession,  can  B  tack  his  adverse 
possession  to  that  of  A  ?  The  English  cases  have  adopted 
the  view  that  B  can  tack  to  bar  the  true  owner's  remedy 
(16).  This  it  is  submitted  is  sound,  upon  the  same  reason- 
ing as  is  applicable  where  A  transfers  to  B  by  word  of 
mouth  only.  It  cannot,  however,  be  asserted  with  con- 
fidence that  any  American  jurisdictions  follow  the  Eng- 
lish rule. 

§159.  Same:  Special  illustration.  In  American  juris- 
dictions which  allow  tacking  to  bar  the  true  owner  where 
A  disseises  the  latter  and  then  conveys  orally  to  B,  a  very 
nice  question  of  fact  sometimes  arises  as  to  whether  there 
has  been  a  transfer  of  possession  from  A  to  B  by  word 
of  mouth  in  the  following  case:  A,  being  the  owner  of 


(15)     Overfield  v.  Christie,  7  S.  &  R.  173. 
(IC)     Doe  d.  Goody  v.  Carter,  9  Q.  B.  863. 
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lot  one,  occupies  it  together  with  five  feet  of  lot  two,  which 
he  does  not  own.  The  fence  includes  all  of  lot  one  and 
the  five  feet  of  lot  two.  The  possession  of  the  five  feet 
of  lot  two  is  adverse.  A  then  conveys  lot  one  by 
deed  to  B,  and  B  takes  possession  of  five  feet  of  lot  two 
according  to  the  fence.  Is  there  any  parol  transfer  by 
A  to  B  of  the  five  feet  of  lot  two  ?  It  is  believed  that  in 
the  typical  case  put  there  is.  A  actually  hands  over  all 
that  is  embraced  within  his  fences  and  that  includes  five 
feet  of  lot  two.  The  fact  that  in  his  deed  he  only  de- 
scribes lot  one,  and  perhaps  did  not  know  that  he  was  in 
possession  of  more  than  lot  one,  does  not  impugn  the 
fact  that  A  did  physically  and  intentionally  hand  over  to 
B  all  that  was  within  his  fence  line  (17).  At  least  one 
respectable  court,  however,  has  refused  so  to  hold  (18). 
§  160.  Tacking  to  obtain  title.  Now  suppose  the  ques- 
tion is,  what  is  the  state  of  the  title  between  the  suc- 
cessive holders  after  the  true  owner  is  barred?  Take,  for 
instance,  the  case  where  A  disseises  the  true  owner  for 
five  years,  and  is  in  turn  disseised  by  B,  who  holds  pos- 
session for  ten  years,  and  is  in  turn  disseised  by  C,  who 
holds  possession  for  six  years.  Assuming  that  the  true 
owner  is  barred  according  to  the  view  of  the  English 
cases,  who  has  the  title  as  between  A,  B,  and  C?  Surely 
not  C,  for  he  has  only  occupied  six  years,  and,  since  he 
disseissed  B,  B  can  sue  him  for  possession.  Surely  not 
B,  for  he  has  not  occupied  twenty  years,  and,  since  he 


(17)  Webber  v.  Anderson,  73  111.  439;   Wishart  v.  McKnight,  178 
Mass.  356.     But  see  Ely  v.  Brown,  183  111.  575. 

(18)  Erck  V.  Church,  87  Tenn.  575. 
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disseised  A,  A  can  sue  him  for  possession.  A's  posses- 
sion, however,  can  be  assailed  by  no  one.  Hence,  if  any 
one  does,  A  must  obtain  the  legal  title  and  can  recover 
from  B  or  C.    The  English  cases  so  hold  (19). 

Now  suppose  A  disseises  the  true  owner,  occupies  for 
five  years,  then  conveys  to  B  by  parol,  and  B  occupies 
for  sixteen  years.  The  true  owner  is  barred  under  the 
rule  recognized  in  some  American  jurisdictions.  Does  A 
or  B  obtain  the  title?  Logically  why  does  not  A  obtain 
the  title  as  between  A  and  B?  Can  A  recover  from  B 
at  any  time  until  the  statute  of  limitations  has  run  in 
favor  of  B  and  against  A?  A's  transfer  by  parol  is  in- 
valid as  a  conveyance  of  land,  and  A  can  elect  to  treat 
B  as  a  trespasser  at  any  time.  Hence,  A  is  the  only  one 
with  an  unassailable  right  to  possession,  and  so  must 
have  title.  It  is  not  believed  that  this  problem  has  been 
settled  by  any  jurisdiction  in  this  countiy,  though  lawyers 
and  laymen  alike  are  apt  to  assume  that  B  will  obtain 
title.  Of  course,  in  all  cases  where  A  disseises  the  true 
owner  and  then  transfers  to  B  by  a  conveyance  valid  in 
form  to  pass  title,  as  by  devise  or  deed,  B,  when  the  true 
owner  is  barred,  will  obtain  the  title  as  against  A. 

Section  3.    By  Presceiption. 

§  161.  Origin  of  doctrine.  The  statute  of  limitations 
provides  only  for  the  acquisition  of  title  by  reason  of 
adverse  possession  for  a  given  length  of  time.  It  does 
not  in  the  usual  case  provide  for  the  acquisition  of  mere 
rights  in  the  land  of  another  by  adverse  user  for  a  par- 


(19)     Doe  d.  Carter  v.  Barnard.  13  Q.  B.  945. 
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ticular  period — say  twenty  years.  Yet  a  mode  of  acquir- 
ing  easements  or  rights  in  the  land  of  another  by  lapse 
of  time  is  almost  as  desirable  from  the  point  of  view 
of  public  policy  as  the  acquisition  of  title  by  adverse  pos- 
session. The  courts  have  managed,  therefore,  to  find 
ways — in  their  earlier  stages  full  of  legal  fictions — of 
making  a  rule  by  which  easements  and  rights  in  the  lands 
of  another  may  be  acquired  by  reason  of  long  continued 
user,  very  much  as  title  is  acquired  by  virtue  of  the 
statute  of  limitations.  This  method  of  acquiring  rights 
in  the  lands  of  another  is  called  *' prescription." 

§  162.  Usual  statement  of  rule  of  prescription.  Most 
courts  are  now  committed  to  the  proposition  that  an 
easement  may  be  acquired  by  prescription  when  there 
has  been  a  user  and  enjoyment  of  the  right  in  question 
in  the  land  of  another,  which  has  been  continuous,  uninter- 
rupted, open  and  obvious,  and  adverse,  for  the  period  re- 
quired for  the  acquisition  of  title  to  real  estate  by  adverse 
possession  under  the  statute  of  limitations  in  force  in  the 
particular  jurisdiction.  The  difficulties  which  arise  con- 
cern the  determination  of  when  a  given  user  is  (1)  ''con- 
tinuous," (2)  ''uninterrupted,"  (3)  "open  and  obvious." 
and  (4)  "adverse." 

§  163.  User  must  be  continuous.  A  series  of  discon- 
nected trespasses  will  not  do.  Now  where  the  user  is 
of  a  right  of  way  which  is  necessarily  not  used  continu- 
ously, as  that  word  is  ordinarily  employed,  how  can  the 
user  be  continuous  and  not  a  mere  series  of  disconnected 
trespasses'?  The  answer  to  this  is  simple.  If  the  acts  of 
user  are  in  fact  related  one  to  another  in  a  series — if  they 
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are  similar  in  character  and  object,  occur  with  a  certain 
periodical  regularity  in  connection  vrith  the  same  estate, 
and  are  appropriate  to  an  actual  easement— then  they 
are  related  and  make  a  continuous  user  within  the  proper 
meaning  of  ''continuous,"  though  the  specific  acts  occur 
at  very  considerable  intervals  of  time.  Thus,  it  has  been 
held  that  a  user  only  once  a  year  of  a  way  to  a  woodland 
lot  for  twenty  years  was  a  continuous  user  (20). 

§  164.  User  must  be  uninterrupted.  The  adverse  user 
is  interrupted  when  suit  is  brought  questioning  the  right, 
or  when  there  has  been  a  physical  interference  with  the 
exercise  of  the  user.  Mere  oral  declarations  of  protest, 
however,  are  not,  it  is  believed,  generally  sufficient  to 
make  an  interruption  (21),  though  it  is  occasionally  held 
that  they  are  (22). 

§  165.  User  must  be  open  and  obvious.  Of  course,  the 
user  must  be  open  and  obvious  as  opposed  to  secret. 
How  far,  however,  must  the  servient  owner  who  suffers 
the  adverse  user  of  his  land  have  actual  notice  of  the 
user?  When  the  servient  owner  is  in  possession  of  the 
servient  estate  at  the  time  the  adverse  user  begins,  it 
seems  that  it  is  not  necessary  to  bring  home  to  him  actual 
knowledge.  It  is  enough  if  the  user  was  open  and  obvious 
so  that  he  had  reasonable  means  of  knowledge.  If,  how- 
ever, the  servient  owner  was  out  of  possession  and  his 
tenant  was  actually  in  possession  at  the  time  the  adverse 
user  began,  the  time  during  which  the  tenant's  possession 

(20)  Bodflsh  V.  Bodflsh.  105  Mass.  317. 

(21)  Lehigh  Valley  R.  R.  Co.  v.  McFarLin,  43  N.  J.  L.  605. 

(22)  Chicago  &  N.  W.  Ry.  Co.  v.  Hoag,  90  111.  339. 
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continues  cannot  count  as  an  adverse  user  against  the 
landlord  unless  he  has  actual  notice  of  the  user  (23).  But 
if,  on  the  termination  of  the  tenancy,  the  landlord  comes 
into  possession  long  enough  to  have  reasonable  means  of 
knowledge  of  the  user,  then  that  will  take  the  place  of 
actual  notice;  and  a  prescriptive  right  may  be  acquired 
against  him,  though  he  had  no  actual  knowledge,  and 
though  he  shortly  afterwards  let  to  another  tenant  who 
holds  for  more  than  twenty  years  (24). 

§  166.  User  must  be  adverse:  What  amounts  to  a  li- 
cense? The  user  is  adverse  when  it  results  in  a  trespass 
giving  rise  to  a  cause  of  action  on  the  part  of  the  servient 
owner.  The  use  is  adverse  entirely  with  reference  to  the 
way  it  affects  the  servient  owner.  The  clearest  case, 
therefore,  where  the  use  is  not  adverse,  is  where  it  is 
under  some  express  license  or  permit  of  the  servient 
owner.  In  a  number  of  cases  therefore  the  prescription 
failed  because  the  user  was  actually  and  expressly  per- 
mitted by  the  servient  owner.  The  special  difficulty  in 
determining  what  user  is  adverse  arises  in  attempting  to 
ascertain  how  far  the  court  will  find,  by  circumstantial 
evidence  surrounding  the  user,  a  user  by  express  permis- 
sion of  the  servient  owner.  It  is  believed  that  a  license, 
expressed  by  interpretation  from  all  the  evidence,  can  be 
found  only  when  the  following  two  elements  concur: 
(a)  where  there  is  an  acquiescence  in  the  user  by  the 
dominant  owner;  and  (b)  where  the  user  by  the  dominant 
owner  is  in  conscious  subordination  to  the  title  of  the 


(23)  Daniel  v.  North,  11  East  372. 

(24)  Cross  V.  Lewis.  2  B.  &  C.  686. 
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servient  owner.  Clearly  the  mere  acquiescence  of  the 
sendent  owner  alone,  however  good-natured  and  neigh- 
borly, cannot  prevent  an  adverse  user,  or  make  out  a 
user  by  permission ;  for,  if  it  did,  then  non-acquiescence 
would  mean  interruption  and  acquiescence  would  mean 
license,  and,  between  the  two,  rights  by  prescription  could 
not  be  acquired  at  all.  If,  however,  there  be  added  to 
acquiescence  by  the  servient  owner  a  conscious  submis- 
sion to  the  servient  owner's  title  by  the  dominant  owner, 
there  is  a  fair  and  proper  ground  for  finding  a  license  by 
interpretation  from  the  surrounding  circumstances,  and 
the  user  may,  in  the  language  of  the  cases,  fairly  be  called 
*' permissive." 

§  167.  Same:  Fictitious  licenses.  No  attempt  will  be 
made  here  to  generalize  as  to  what  evidence  will  show 
an  acquiescence  of  the  servient  owner  together  with  the 
conscious  subordination  of  the  dominant  owner,  so  that 
an  express  license  by  interpretation  from  circumstantial 
evidence  may  be  found.  It  is  sufficient  to  say  that  courts 
have  reached  all  manner  of  results  in  cases  which  appear 
on  the  surface  somewhat  similar.  Courts  have  displayed 
various  attitudes  in  handling  the  evidence — some  appear- 
ing to  do  all  that  they  could  to  prevent  the  acquisition  of 
the  easement  and  going  to  great  lengths  in  finding  a  per- 
missive user  and  others  apparently  tending  to  support 
the  acquisition  of  the  easement  by  refusing  to  find  a  per- 
missive user  unless  it  actually  and  clearly  existed.  In 
some  instances  a  rule  of  law  has  sprung  up  which  de- 
clares that  a  fictitious  permission  exists  under  certain 
circumstances.     For  instance,  in  some  jurisdictions,  if 
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land  is  left  open  and  uninclosed  a  user  is  taken  as  at 
least  prima  facie  permissive  as  a  matter  of  law  (25).  A 
species  of  legal  presumption  arises  that  the  user  is  per- 
missive. The  permission  is  a  judicial  fiction.  There  is 
no  permission  and  no  proof  of  permission.  The  law 
ought  to  say  that,  when  land  is  open  and  uninclosed,  a 
right  of  way  cannot  be  acquired  by  prescription  unless 
there  is  ai35rmatively  proven  a  user  by  the  servient  owner 
under  an  affinnative  claim  of  right.  It  is  unfortunate 
that  courts  express  such  a  rule,  not  directly,  so  that  all 
may  clearly  know  what  the  rule  is  and  its  dogmatic 
character,  but  indirectly,  by  way  of  the  affirmation  of  a 
fictitious  circumstance  which  does  not  exist. 

§  168.  Same:  Abuse  of  doctrine  of  implied  license. 
It  is  ai^parent  that  the  whole  doctrine  that  a  license 
may  be  found  by  interpretation  from  the  surrounding 
circumstances  is  subject  to  great  abuse.  In  fact,  the 
cases  where  a  permissive  use  was  found  in  this  manner 
strongly  suggest  a  soft  spot  in  the  doctrine  of  prescrip- 
tion where  the  court  relieves  against  hard  individual  cases 
in  its  discretion.  It  is  very  apparent  that  in  many  cases 
where  the  court,  upon  no  evidence  at  all,  calls  the  user 
permissive,  it  is,  under  the  guise  of  a  sound  rule,  simply 
doing  what  it  regards  as  justice  in  a  particular  case, 
where  the  servient  owner  allowed  the  user  good-naturedly 
as  a  neighborly  act,  and  that  the  dominant  owner  knew 
he  had  no  actual  right.  This  species  of  ''officious  kind- 
ness," should  be  frowned  upon  and  courts  should  con- 


(25)     Donnell   v.   Clark,   19   Me.   183;    McKey  v.   Garrett,   1   Bailey 
(S.  C.)  341. 


TRANSFER  WITHOUT  OWNER'S  CONSENT        221 

scientiously  set  their  faces  against  the  loose  finding  of 
a  permissive  user  which  is  largely  fictitious. 

§  169.  What  rights  may  be  acquired  by  prescription? 
Presumably  all  sorts  of  rights  of  user  of  the  land  of  an- 
other— such  as  most  commonly  the  easement  of  a  right 
of  way — may  be  acquired  by  prescription.  Some  particu- 
lar easements  cannot  be  acquired  by  prescription.  For 
instance,  in  practically  all  jurisdictions  of  the  United 
States,  no  easement  of  light  can  be  acquired  by  pre- 
scription. This  is  in  reality  in  accordance  with  principle, 
for  it  is  impossible  that  there  should  be  any  adverse  user 
by  one  claiming  an  easement  of  light  in  the  land  of  his 
neighbor.  Thus,  suppose  A  opened  windows  in  the  wall 
of  his  house  overlooking  B's  vacant  land  adjoining.  Hov/ 
can  it  be  said  that  A's  windows  are  an  adverse  user  of 
B's  land?  Can  B  sue  A  for  looking  out  over  his  land? 
Certainly  not.  Does  B  have  to  build  a  blank  wall  to  pre- 
vent A  from  overlooking  his  land?  The  thing  is  absurd. 
The  same  is  true  of  the  right  of  adjacent  support  from 
B  's  land.  Suppose  the  downward  and  side  thrust  result- 
ing from  A's  building  is  met  by  the  pressure  of  B's  solid 
vacant  lot  adjoining.  How  can  it  be  that  this  is  an 
adverse  use  of  B's  land?  Can  B  sue  A  because  of  the 
existence  of  the  thrust?  Certainly  not.  Does  B  have 
to  dig  his  land  out  so  as  to  assert  his  right  not  to  have 
this  thrust  against  his  land?  Certainly  not.  The  same 
is  true  of  the  claim  to  a  right  to  have  the  free  and  un- 
obstructed flow  of  a  current  of  air  across  B's  land  to 
A*s  windmill.  A  can  obtain  no  right  to  such  an  unob- 
structed flow  by  long  user,  because  such  user  cannot 
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be  adverse.  It  is  a  purely  historical  accident  that  the 
English  courts  became  committed  to  the  rule  that  the 
right  to  light  and  air  (but  not  to  a  free  current  of  air  to 
run  a  windmill)  and  to  adjacent  support,  could  be 
acquired  by  prescription.  Sound  policy  as  well  as  logical 
reasoning  upon  principle  has  saved  the  courts  of  this 
country  from  becoming  committed  in  a  general  way  to 
any  similar  position  (26). 

§  170.  Disabilities.  The  analogy  to  the  rule  laid 
down  by  the  statute  of  limitations  in  regard  to  disabilities 
is  strictly  followed  by  some  courts.  Only  disabilities  ex- 
isting at  the  time  the  adverse  user  begins  can  be  counted. 
As,  however,  there  is  no  provision  like  that  of  the  statute 
of  limitations  for  extending  the  time  within  which  suit 
may  be  brought  for  ten  years  from  the  time  the  dis- 
ability is  terminated,  the  courts  can  only  say  that  where  a 
right  is  attempted  to  be  acquired  by  prescription,  there 
must  be  the  full  period  of  user  after  the  disability  ceases. 
Other  courts  have  allowed  the  deduction  of  all  periods  of 
disability  which  occur  during  the  period  of  adverse  user. 
This  makes  it  necessary  that  there  should  be  twenty  years 
adverse  user  exclusive  of  disabilities.  When,  after  one 
disability,  a  period  of  non-disability  less  than  twenty 
years  intervenes  and  then  another  disability  starts  up, 
what  shall  be  done?  Must  there  be  a  continuous  period 
of  twenty  years  adverse  user  without  disability,  or  may 
the  twenty  year  period  of  adverse  user  be  made  up  from 
snatches  of  user  occurring  between  disabilities?    The  an- 


(26)     Parker  v.  Foote,  19  Wend.  (N.  Y.)  309. 
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swer  to  this  question,  as  a  matter  of  policy  and  logic, 
depends  upon  considerations  that  cannot  be  discussed  in 
the  space  here  at  conunand. 

§  171.  Tacking.  It  is  believed  that  the  rules  respect- 
ing tacking  of  adverse  possessions  in  applying  the  statute 
of  limitations  would  obtain  in  respect  to  tacking  adverse 
users  so  as  to  make  up  the  period  of  prescription.  Usu- 
ally the  easement  sought  to  be  acquired  is  known  as 
an  easement  appurtenant.  That  is,  it  is  a  right  over  the 
land  of  a  servient  owner  in  favor  of  a  particular  domi- 
nant property.  AATienever  the  dominant  property  is 
validly  transferred  and  the  transferee  continues  the  ad- 
verse user,  of  course  his  adverse  user  could  be  tacked 
to  that  of  his  predecessor  in  the  title  of  the  dominant 
estate.  Wliether  one  who  receives  the  dominant  estate  by 
a  transfer  by  word  of  mouth  only,  and  continues  the 
adverse  user,  can  tack  his  adverse  user  to  that  of  his 
predecessor,  must  depend  upon  whether  it  is  recognized 
as  law  in  a  particular  jurisdiction  that  where  A  disseises 
the  true  owner  and  conveys  by  word  of  mouth  only  to  B 
and  B  continues  the  adverse  possession,  B  can  tack  his 
adverse  possession  to  that  of  A. 


CHAPTER  VIII. 

ORIGINAL  ACQUISITION:     ACCRETIONS. 

§  172.  Accretions  defined.  Accretions  are  the  imper- 
ceptible increase  in  land  where  it  borders  upon  the  sea, 
a  lake,  or  a  river. 

§  173.  Ownership  of  accretions:  Unintentionally  pro- 
duced. Where  that  part  of  the  earth's  surface  which  is 
covered  with  water  is  owned  by  the  state,  or  by  some 
person  other  than  the  owner  of  the  land  bordering  upon 
the  water,  the  question  naturally  arises  who  becomes  the 
owner  of  these  accretions — the  owner  of  the  land  covered 
with  water,  or  the  owner  of  the  riparian  property  ?  It  is 
now  clear  that,  as  between  different  private  individuals, 
and  as  between  the  private  individual  and  the  state,  the 
accretions  l)elong  to  the  riparian  owner.  The  reason 
for  this  now  given  is  one  of  public  policy.  The  right  of 
access  for  the  riparian  proprietor  to  the  water  is  of 
great  value  to  him.  It  is  an  essential  part  of  the  value 
of  his  land,  whether  for  commercial  purposes  or  mere 
esthetic  enjoyment.  The  proprietorship  of  an  infinitesi- 
mal width  of  imperceptible  accretions  which  form  upon 
the  water's  edge  at  a  given  time  is  of  no  practical  value 
to  the  one  who  owns  the  title  to  the  land  under  the  water. 
To  let  him  have  the  title  to  such  accretions  would  be  to 
begin  the  process  of  depriving  the  riparian  owner  of  a 
great. advantage,  and  confer  no  corresponding  benefit  on 

224 
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anybody  else.  Hence,  the  sensible  rule  that  the  accretions 
go  to  the  riparian  proprietor.  There  is  perhaps  still 
a  slight  question  as  to  whether  the  accretions  go  to  the 
rij^arian  owner  when  the  actual  boundaiy  between  the 
land  and  the  water  is  marked  with  fixed  monuments,  or 
otherwise  definitely  known.  But  sound  opinion  seems 
to  be  against  making  any  exception  even  in  such  a  case. 
§  174.  Same:  Intentionally  produced  by  artificial 
means.  In  some  places  the  question  becomes  acute  as  to 
what  rule  shall  be  adopted  where  the  accretions  are 
formed  by  artificial  structures.  The  late  Professor  Shaler 
of  Harvard,  in  one  of  his  lectures  upon  the  action  of 
streams,  used  to  tell  the  story  of  the  crafty  riparian  pro- 
prietor who,  by  the  protection  of  his  bank  at  one  point, 
managed  to  cause  the  stream  to  eat  away  the  land  of  his 
neighbor  opposite  and  then  deposit  that  land  in  the  shape 
of  imperceptible  accretions  upon  the  crafty  one's  meadow 
below.  The  direct  intent  to  take  away  the  opposite  ripa- 
rian owmer  's  land  and  add  it  to  his  own  may  be  well  con- 
cealed in  the  ostensible  purpose  of  protecting  the  crafty 
one 's  own  bank.  But  suppose  the  intent  be  clearly  proved 
to  deprive  the  neighbor,  should  the  crafty  one  lose  the 
land  added  to  his  meadow  below  and  thereby  lose  his 
riparian  frontage?  It  is  submitted  that  he  should  not. 
Admitting  that  the  crafty  one  has  done  wrong  in  damag- 
ing his  neighbor's  land,  the  law  seeks  only  to  compensate 
the  one  injured  for  the  damage  which  he  has  suffered,  and 
that  damage  is  to  be  estimated  in  money  damages.  To 
give  the  injured  party  a  small  or  large  strip  of  land,  as 
the  case  may  be,  between  the  wrongdoer's  land  and  the 
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river  lower  down  would  be  a  very  crude  way  of  measur- 
ing damages.  It  would  be  also  an  extremely  unjust 
way  of  doing  it,  for  in  some  cases  it  might  be  wholly  in- 
adequate and  in  others  grossly  excessive-  The  injured 
neighbor  should  sue  the  crafty  one  for  damages  for  caus- 
ing the  stream  to  wash  away  his  land  and  receive  com- 
pensation for  the  damage  done — no  more  and  no  less. 

§  175.  Same:  Against  ohe  state.  On  the  shore  of  a 
lake,  where  a  great  city  and  its  suburbs  have  grown  up 
and  land  has  become  very  valuable,  there  is  a  great  temp- 
tation on  the  part  of  the  riparian  proprietor  to  put  cut  a 
breakwater  for  the  ostensible  purpose  of  protecting  his 
beach,  but  in  reality  to  build  up  a  little  more  land  by 
accretions.  Again  let  us  suppose  that  the  riparian  pro- 
prietor 's  intent  to  cause  the  accretions  by  artificial  struc- 
tures jutting  out  into  the  lake  is  clear.  Let  us  assume 
also,  what  would  be  the  probable  fact,  that  the  state  owns 
the  bed  of  the  lake.  Can  the  state  then  sue  the  riparian 
proprietor  in  ejectment  for  the  made  land?  The  same 
reasoning  that  was  set  out  with  reference  to  the  case  put 
by  Professor  Shaler  would  cause  us  to  reply  in  the  nega- 
tive. It  is  true  the  riparian  proprietor  acted  illegally 
when  he  put  out  the  breakwater,  no  matter  how  innocent 
his  motive  in  so  doing  may  have  been.  It  is  true  that 
his  motive  was  improper.  It  is  true  that  the  state  has 
suffered  no  pecuniary  damage,  so  that  none  can  be  re- 
covered. But  the  state,  if  it  desired  to  move  in  the  mat- 
ter, could  have  required  the  removal  of  the  piers  from  the 
beginning,  and  no  statute  of  limitations  runs  against  the 
state.     The  state,  therefore,  was  not  without  remedy. 
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But  to  take  away  the  riparian  proprietor's  access  to  the 
water,  because  of  his  wrongdoing,  and  to  insert  between 
him  and  the  lake  a  small  and  perhaps  growing  strip  of 
land  owned  by  another,  who  can  make  in  many  cases  no 
use  of  it  except  to  annoy  the  former  riparian  proprietor, 
is  retribution  out  of  all  proportion  to  the  wrong  done. 
The  views  just  expressed  are  not,  as  far  as  the  writer 
knows,  sustained  by  authority.  Neither  has  there  been 
any  such  contradiction  of  their  soundness  as  would  make 
their  appearance  here  improper. 

Finally,  it  should  be  observed  that  the  views  above 
expressed  have  no  application  at  all  to  the  case  of  arti- 
ficial filling  in,  and  by  this  means  making  land  where 
the  fee  of  the  land  covered  by  the  water  is  in  the  state 
or  in  another  individual.  In  such  a  case  the  made  land 
belongs  to  the  individual  or  the  state  owning  the  land  be- 
neath the  water. 

§  176.  Division  of  accretions:  Two  rules.  So  far  as 
there  are  any  mechanical  rules  on  this  subject,  two  may 
be  singled  out  for  mention.  One  rule  is  that  each  pro- 
prietor owns  upon  the  new  shore  line  in  the  same  pro- 
portion that  he  owned  upon  the  old  shore  line  (1).  Ac- 
cording to  this  rule  the  old  shore  line  should  be  measured 
and  the  respective  proportions  of  ownership  of  the 
riparian  owners  determined.  Then  the  new  shore  line 
should  be  measured  and  the  same  proportions  laid  off 
upon  it.  Then  lines  should  be  drawn  from  the  termina- 
tion of  the  division  lines  upon  the  old  shore  line  to  the 


(1)     Deerfleld  v.  Arms,  17  Pick.  (Mass.)  41. 
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points   upon   the  new   shore   line   which  represent   its 
division. 

The  other  rule  is  that  you  shall  first  find  the  middle 
thread  of  the  stream  as  it  exists  after  the  accretions 
have  been  formed.  Then  extend  the  old  boundary  lines 
perpendicular  to  it  (2).  In  favor  of  the  latter  rule  it  may 
be  said  that  it  takes  account  of  the  fact,  in  very  many 
cases  true,  that  the  riparian  proprietors  own  the  bed 
of  the  stream  to  the  center,  while  the  former  rule  ignores 
that  fact.  In  favor  of  the  former  rule,  however,  it  may  be 
said  that  it  can  be  applied  by  the  riparian  proprietors 
themselves  upon  the  bank  of  the  stream,  while  the  divi- 
sion of  the  accretions  by  the  latter  rule  will  require  the 
expert  services  of  a  surveyor.  Only  a  consideration  of 
the  condition  of  a  particular  community  can  determine 
whether  the  greatest  good  to  the  greatest  number  will 
follow  from  the  adoption  of  the  first  or  the  second  rule. 


(2)     Miller  v.  Hepburn,  8  Bush.  (Ky.)  826. 
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CHAPTER  I. 

REAL  ESTATE  MORTGAGES. 
Section  1.     Nature  and  Essential  Elements. 

§  1.  Mortgages  under  the  early  (wninion  law.  A  real 
estate  mortgage  is  a  lien  or  interest  in  land  created  by 
agreement  between  the  parties,  or  by  a  transfer  of  such  in- 
terest, for  the  purpose  of  securing  the  performance  of 
an  obligation.  The  party  who  makes  the  mortgage  is 
the  mortgagor  and  the  one  to  whom  it  is  made  is  the 
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mortgagee.  The  early  form  of  mortgage  of  land  con- 
sisted of  an  absolute  conveyance  of  the  land  by  the  owner 
or  mortgagor  to  the  mortgagee  subject  to  a  condition, 
or  defeasance,  as  it  was  called.  This  condition  or  de- 
feasance provided  that,  on  the  payment  of  the  debt  or 
performance  of  the  obligation  which  the  mortgage  was 
given  to  secure  at  a  certain  date,  by  the  mortgagor,  he 
could  re-enter  on  the  land  and  have  full  ownership  again. 
The  mortgagee  got  an  absolute  right  to  the  land,  and 
could  take  possession  and  collect  the  rents  and  profits. 
The  only  right  the  mortgagor  had  was  to  get  his  land 
back  again  on  performance  of  the  obligation  strictly  ac- 
cording to  his  agreement.  If  he  failed  to  perform  the 
obligation  on  or  before  the  day  set,  the  *4aw  day,"  as 
it  was  called,  the  property  was  forfeited  to  the  mort- 
gagee. Strict  performance  of  the  condition  was  required 
to  prevent  the  loss  of  the  property.  The  law  courts  dis- 
regarded the  fact  that  the  real  purpose  of  the  transac- 
tion was  to  make  a  kind  of  pledge  of  the  land  to  secure 
the  payment  of  a  debt.  Under  this  harsh  doctrine  a 
land  owner  who  had  given  a  mortgage  often  lost  valuable 
land  because  he  was  unable  to  repay  a  small  loan  at  the 
time  and  in  the  manner  agreed  upon. 

§  2.  Growth  of  the  equitable  doctrine.  Courts  of  equity 
began  to  give  the  mortgagor  relief  from  the  injustice  of 
the  common  law  and  began  to  allow  the  mortgagor  to  re- 
deem his  land  after  he  had  made  default.  About  the  time 
of  Charles  I  (1625-49)  it  became  a  well  settled  doctrine 
that  a  mortgagor  could  redeem  his  property  after  default 
by  paying  the  money  which  was  actually  due.    This  right 
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of  the  mortgagor  was  called  his  ' '  equity  of  redemption. ' ' 
When  this  right  of  redemption  was  first  allowed  there 
was  no  limit  to  the  time  within  which  the  redemption 
might  be  made,  so  that  a  mortgagee  could  never  get  the 
property  free  from  a  possibility  of  redemption,  and,  if 
the  land  years  after  the  default  became  very  valuable, 
naturally  the  mortgagor  would  try  to  redeem  it.  In 
order  to  obviate  this  difficulty  equity  allowed  the  mort- 
gagee to  bring  a  bill  to  foreclose  the  mortgage  and  cut 
off  the  right  of  redemption.  In  such  a  proceeding  a  de- 
cree would  be  entered  requiring  the  mortgagor  to  exer- 
cise his  right  to  redeem  by  a  certain  day,  fixed  in  the 
decree,  or  his  right  would  be  cut  off  forever.  On  his 
failure  to  redeem  at  the  time  fixed  the  property  became 
the  absolute  property  of  the  mortgagee.  It  must  be  re- 
membered that,  from  the  date  of  the  execution  of  the 
mortgage  until  payment  of  the  debt  or  redemption,  the 
mortgagee  had  an  absolute  right  to  take  possession  of 
the  property  and  secure  the  income  from  it,  so  that  he 
could  get  the  entire  income  during  the  existence  of  the 
mortgage,  in  addition  to  the  full  payment  of  his  debt  and 
the  right  to  forfeit  on  default  by  the  mortgagor.  On 
account  of  these  unjust  advantages  courts  of  equity  took 
the  view  that  since  the  whole  transaction  was  intended 
by  the  parties  as  a  transfer  of  the  land,  merely  to  secure 
the  payment  of  a  debt,  this  intention  ought  to  be  carried 
out.  Hence  the  mortgagor  was  regarded  as  the  real 
owner  of  the  land  and  had  the  right  to  exercise  all  the 
powers  of  an  owner,  so  far  as  consistent  with  the  pur- 
pose of  the  mortgage,  and  the  mortgagee  was  regarded 
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as  having  merely  a  lien  on  the  land  to  secure  his  debt. 

§  3.  Legal  and  equitable  theories  of  mortgages.  '  *  Title 
theory."  "Lien  theory."  As  explained  in  the  preced- 
ing subsection,  courts  of  law  and  courts  of  equity  had 
different  views  as  to  mortgages — the  former  regarding 
the  mortgagee  as  the  owner,  subject  to  the  right  of  the 
mortgagor  to  perform  his  condition  and  re-enter;  the 
latter  regarding  the  mortgagee  as  having  only  a  lien 
on  the  land  as  security.  In  England  and  many  of  our 
states  the  law  courts  still  hold  to  the  old  legal  theory 
and  regard  the  title  and  right  of  possession  as  passing 
to  the  mortgagee,  though  the  strict  legal  doctrine  has 
become  much  modified.  For  convenience,  we  may  call 
this  theory  the  ''title  theory"  of  mortgages,  since  the 
title  passes  to  the  mortgagee.  In  these  "title  theory" 
jurisdictions  are  courts  of  equity  which  enforce  the 
equitable  theory  of  mortgages,  so  that,  while  the  law 
courts  will  give  the  mortgagee  the  right  to  take  posses- 
sion of  the  property  at  any  time,  the  mortgagor  can  go 
into  a  court  of  equity  and  force  the  mortgagee  to  account 
for  any  income  from  the  property  he  gets  while  in  pos- 
session. This  equitable  accounting  is  enforced  so  strictly 
that  there  is  little  or  no  advantage  to  the  mortgagee  in 
taking  the  possession  from  the  mortgagor,  even  though 
he  has  the  right  to  do  so.  But  even  in  the  law  courts 
of  "title  theory"  states  the  mortgagor  today  is  regarded 
as  the  real  owner  as  to  everyone  except  the  owner  of  the 
mortgage  (1). 


(1)  The  states  in  which  this  view  prevails  are  Alabama,  Arkansas, 
Connecticut,  Illinois,  Maine,  Maryland,  Massachusetts,  New  Hampshire, 
New  Jersey,  North  Carolina,  Pennsylvania,  Rhode  Island,  Tennessee, 
Vermont,  Virginia,  and  West  Virginia. 
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In  the  majority  of  our  states  the  law  courts  have 
adopted  the  equitable  theory  of  mortgages,  and  in  these 
states  the  title  remains  in  the  mortgagor,  who  is  the 
owner  of  the  property,  and  the  mortgagee  has  only  a  lien 
on  it.  This  view  we  shall,  for  convenience,  call  the  *'lien 
theory"  of  mortgages.  In  the  ''title  theory"  states  the 
law  is  tending  towards  the  "lien  theory,"  and  probably 
in  the  future  the  old  legal  theory  of  mortgages  will  dis- 
appear entirely  (2). 

§  4.  Once  a  mortgage,  always  a  mortgage.  After 
equity  began  to  allow  a  mortgagor  in  default  to  redeem 
the  property,  persons  with  money  to  lend  could  no  longer 
obtain  such  a  great  advantage  over  needy  debtors  as 
formerly,  and  so  they  sought  to  cut  off  the  right  of  re- 
demption by  getting  the  mortgagor  to  contract  not  to 
exercise  it,  or  to  transfer  it  to  the  mortgagee,  if  default 
was  made,  or  to  make  some  other  agreement  which  would 
make  the  exercise  of  this  right  difficult  or  impossible. 
Courts  frequently,  however,  thought  that  the  mortgagor 
ought  to  be  protected  from  such  unjust  contracts  which 
he  might  be  'forced  to  make  because  of  his  necessity. 
Consequently  it  was  held  that  the  right  of  redemption 
was  an  integral  part  of  every  mortgage  and  could  not 
be  waived  or  limited  by  any  agreement,  in  the  mortgage 


(2)  The  states  in  which  this  view  prevails  are  California,  Colorado, 
Florida,  Georgia,  Idaho,  Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana, 
Michigan,  Minnesota,  Montana,  Nebraska,  Nevada,  New  York,  North 
Dakota,  Oklahoma,  Oregon,  South  Carolina,  South  Dakota,  Texas,  Wis- 
consin, Utah  and  Washington. 

In  Delaware,  Mississippi  and  Missouri  there  is  a  combination  of  the 
two  theories.  Before  default  the  mortgagee  has  only  a  lien,  after  de- 
fault he  has  the  legal  title. 
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or  separate  from  it,  made  before  or  at  the  time  the  mort- 
gage was  executed.  This  principle  is  often  expressed 
by  the  phrase  "once  a  mortgage,  always  a  mortgage." 
In  other  words,  the  mortgagor  could  not  be  bound  by  an 
agreement  that  there  was  to  be  a  mortgage  for  a  cer- 
tain time  and  then  it  was  to  become  something  else. 

In  an  old  English  case  there  is  an  illustration  of  an 
attempt  to  limit  the  right  to  redeem.  It  was  agreed  that 
only  the  mortgagor  and  the  heirs  of  his  body  should  have 
a  right  to  redeem  after  default.  The  question  which 
arose  in  the  case  was  whether  one  to  whom  the  mortgaged 
land  had  been  transferred  could  redeem.  The  court  held 
such  an  agreement  was  not  binding  on  the  mortgagor, 
and  his  assignee  could  redeem  the  property.  In  this 
case  then  an  attempt  to  limit  the  redemption  merely  to 
certain  persons  was  held  invalid,  and  this  is  well  settled 
law  (3).  Any  attempt  to  destroy  it  entirely  is,  of  course, 
invalid. 

§  5.  Contract  for  future  saJe  of  equity  of  redemption 
to  mortgagee.  Not  only  is  a  contract  which  limits  or  cuts 
off  the  equity  of  redemption,  if  made  when  the  mortgage 
is  executed,  invalid  as  to  the  mortgagor,  but  a  contract 
made  subsequent  to  the  mortgage,  by  which  the  mort- 
gagee is  to  have  the  equity  of  redemption  transferred 
to  him  at  some  future  time,  is  invalid,  no  matter  how 
much  is  to  be  paid  for  the  equity.  The  mortgagee  can 
buy  the  equity  of  redemption  outright — that  is,  if  it  is 
to  be  transferred  to  him  immediately;  but,  even  if  he 
does  this,  equity  will  set  the  transaction  aside  at  the  re- 


(3)     Howard  v.  Harris,  1  Vernon,  33. 
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quest  of  the  mortgagor,  unless  it  appears  that  it  is  per- 
fectly fair  and  just.  A  case  of  this  sort  arose  in  Cali- 
fornia. The  mortgagor  made  a  present  sale  of  his  equity 
to  the  mortgagee,  who  paid  about  what  it  was  worth. 
Then  the  mortgagor  tried  to  get  the  court  to  set  aside 
the  sale  and  allow  him  to  redeem,  probably  because  the 
property  had  greatly  increased  in  value  in  the  mean- 
time. The  court  declared  the  sale  should  stand,  for  it 
was  fair  and  above  board  and  the  price  paid  was  rea- 
sonable ;  but  the  court  said  that  such  transactions  would 
be  carefully  examined  and  set  aside  unless  they  were 
reasonable  and  free  from  unfair  dealing  (4). 

§  6.  What  property  can  be  mortgaged?  In  general 
any  interest  in  laud  which  can  be  sold,  granted,  or  as- 
signed may  be  mortgaged.  Equitable  as  well  as  legal 
interests  may  be  mortgaged.  Some  of  the  common  in- 
terests subject  to  mortgage  are  fee  simple  estates,  es- 
tates for  life,  estates  for  years  or  leaseholds,  dower  in- 
terests of  a  widow  or  the  curtesy  of  a  husband,  a  mort- 
gagee's interest,  and  a  mortgagor's  interest.  Land  may 
be  mortgaged  separately  from  the  improvements,  or  the 
improvement  separately  from  the  land.  A  landowner 
may  mortgage  crops  growing  on  the  land.  It  is  needless 
to  enumerate  all  of  the  various  interests  that  may  be 
mortgaged. 

§  7.  Same:  Future  acquisitions.  Property  which 
one  does  not  own,  but  expects  to  acquire  in  the  future, 
is  not  subject  to  present  sale  and  hence  cannot  be  mort- 
gaged.    But  if  an  attempt  is  made  to  mortgage  property 


(4)     De  Martin  v.  Phelan,  115  Cal.  538. 

Vol.  V— 17 


236  MORTGAGES 

to  be  acquired,  and  such  property  is  acquired  subse- 
quently, while  there  is  no  legal  mortgage,  equity  creates 
a  lien  as  soon  as  the  property  is  acquired,  which  is  good 
as  to  all  persons  who  subsequently  acquire  rights  in  the 
property  and  are  not  bona  fide  purchasers  for  value  with- 
out notice.  The  rule  that  a  legal  mortgage  cannot  be 
made  of  property  to  be  acquired  in  the  future  has  an 
apparent  exception.  AVhen  there  is  a  mortgage  on  real 
estate,  and  a  building  or  other  improvement  is  attached 
to  the  land,  the  mortgage  covers  such  building  or  im- 
provement. This  is  because  when  the  building  is  at- 
tached to  the  land  it  becomes  a  part  of  it  and  conse- 
quently is  covered  by  the  mortgage,  which  is  on  all  the 
land.  A  mortgagee  of  real  estate  gets  a  legal  interest 
in  it  and  is  a  purchaser  within  the  recording  acts.  If 
he  takes  his  mortgage  for  value  and  puts  it  on  record, 
he  gets  a  prior  right  as  to  all  unrecorded  deeds  of  which 
he  had  no  notice. 

§  8.  Forms  of  mortgage:  Ordinary  form.  The  common 
form  of  mortgage  which  is  still  much  used  in  "title 
theory"  states  is  a  deed  which  conveys  property  to  the 
mortgagee,  subject  to  a  condition.  It  is  an  instrument 
which  must  be  in  writing  and  executed  with  all  the  for- 
malities of  a  deed  conveying  land,  for  this  is  what  it 
purports  to  be.  The  condition  or  defeasance  need  not 
be  incorporated  in  the  deed  of  conveyance,  but  may  be 
in  the  form  of  a  separate  deed.  If  separate,  it  must 
be  executed  at  the  same  time  as  the  other  deed,  or  as  a 
part  of  the  same  transaction.  At  common  law  a  separate 
defeasance  must  be  executed  with  the  same  formalities 
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as  tliiB  conveyance,  or  tliere  was  no  legal  mortgage.  In 
equity,  however,  the  transaction  is  enforced  as  a  mort- 
gage, even  though  the  defeasance  is  not  fomial.  It  is 
enough  if  it  shows  the  parties  intended  the  conveyance 
to  secure  a  debt.  In  "lien  theory"  states  short  forms 
of  mortgages  are  usually  authorized  by  statute,  and  a 
mortgage  is  usually  not  such  a  formal,  technical  instru- 
ment as  in  ** title"  states.  Mortgages  are,  in  all  states, 
required  to  be  recorded  if  the  mortgagee  desires  to  be 
protected  against  subsequent  purchasers  of  the  land  for 
value  without  notice  of  the  mortgage.  When  recorded, 
the  record  of  the  mortgage  is  constructive  notice  of  the 
mortgagee's  right  as  to  all  subsequent  purchasers. 

§  9.  Same:  Absolute  conveyance.  As  was  stated 
above,  if  a  separate  defeasance  is  not  formally  executed, 
no  legal  mortgage  results;  but  equity  will  declare  the 
transaction  a  mortgage  and  enforce  it  as  such.  Further- 
more, if  an  absolute  deed  is  made  to  a  person  to  secure 
a  debt,  if  it  can  be  shown  by  parol  or  extrinsic  evidence 
what  the  real  nature  of  the  transaction  is,  equity  will 
declare  it  a  mortgage.  This  is  allowed  in  spite  of  the 
rule  of  evidence  that  a  written  instrument  cannot  be  va- 
ried by  evidence  outside  of  the  writing  itself — that  is, 
by  extrinsic  evidence.  But  before  an  absolute  deed  will 
be  declared  a  mortgage,  equity  requires  the  mortgagor 
to  show  by  clear  and  convincing  evidence  that  it  was 
really  so  intended.  Thus,  in  a  Pennsylvania  case,  the 
plaintiff  in  a  bill  to  redeem  had  made  a  conveyance  to 
the  defendant.  Twenty  years  later,  a  bill  to  redeem  was 
brought,  the  plaintiff  claiming  that  the  defendant  hae' 
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in  fact  agreed  orally  to  reconvey,  as  soon  as  he  was  paid 
back  the  money  due,  and  that  the  transaction  was  really 
a  mortgage  and  not  an  absolute  conveyance.  The  court 
held  that  parol  evidence  to  show  the  deed  a  mortgage 
was  admissible,  but  that  here  the  plaintiff's  claim  was 
not  sustained  by  such  clear,  precise,  and  indubitable  evi- 
dence as  to  induce  equity  to  declare  an  absolute  deed  a 
mortgage,  and  hence  the  deed  would  not  be  declared  a 
mortgage  (5). 

§  10.  Same:  Sale  with  right  to  repurchase.  A  land 
owner  may  sell  his  land  and  have  an  agreement  that  he 
is  to  have  the  right  to  repurchase  it  for  a  certain  price 
within  a  certain  time.  Such  a  sale  on  condition  is  not 
invalid.  But  advantage  may  be  taken  of  this  by  a  person 
with  money  to  loan,  and  such  a  conditional  sale  may  be 
made  when  the  real  purpose  is  to  secure  a  debt.  In  this 
way  the  one  who  loans  the  money  can  in  effect  avoid  the 
right  to  redeem  which  is  a  part  of  every  mortgage. 
Courts  of  equity,  in  pursuit  of  the  policy  of  preventing 
oppression  of  the  mortgagor,  allow  extrinsic  evidence  to 
be  admitted  to  show  whether  the  transaction  is  what  it 
purports  to  be,  or  whether  it  was  intended  to  secure  a 
debt.  If  the  latter,  it  is  declared  to  be  a  mortgage.  The 
presumption  in  such  a  case  is  that  a  conditional  sale  is 
a  mortgage,  and  the  vendee  must  show  by  clear  evidence 
that  it  was  really  intended  as  a  sale  with  right  to  repur- 
chase, the  rule  being  the  opposite  of  what  it  is  when  an 
absolute  deed  is  shown  to  be  a  mortgage.  In  determining 
whether  a  transaction  is  a  conditional  sale  or  a  mortgage, 


(5)     Wallace  v.  Smith,  155  Pa.  State  78. 
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the  fact  there  was  an  indebtedness  existing  or  created  at 
the  time  of  the  conveyance  is  almost  conclusive  in  favor 
of  a  mortgage,  as  is  also  the  fact  the  grantor  remained  in 
possession  of  the  property,  while  the  fact  that  a  reason- 
able price  was  paid  for  the  land  indicates  a  conditional 
sale. 

A  man  conveyed  his  farm,  worth  $15,000,  by  absolute 
deed,  for  a  consideration  of  $5,000.  A  separate  informal 
instrument  gave  him  the  right  to  repurchase  the  farm 
within  four  months  from  date,  on  payment  of  $5,000.  He 
did  not  repurchase.  Later  he  brought  a  bill  in  equity 
to  redeem,  and  introduced  testimony  to  show  that  the 
transaction,  a  conditional  sale  in  form,  was  really  a  mort- 
gage. The  court  held  that  the  transaction  was  clearly 
shown  by  the  evidence  introduced  to  be  a  mortgage,  and 
decreed  that  the  grantor  be  allowed  to  redeem.  It  said 
that  the  court  would  look  behind  the  forms  with  which  the 
contrivance  of  the  buyer  had  enveloped  the  transaction 
(6).  This  case  shows  that  a  conditional  sale  may  be 
shown  to  be  a  mortgage.  It  also  shows  that  the  defea- 
sance may  be  informal  in  equity,  for  the  separate  writing 
here  was  not  a  formal  deed. 

§  11.  Same:  Deed  of  trust.  Trust  deeds  are  often 
used  in  the  place  of  ordinarj^  mortgages  for  the  purpose 
of  securing  debts.  The  property  is  conveyed  to  a  trustee 
to  hold  in  trust,  and,  if  the  payment  is  made,  the  trustee 
is  to  reconvey  to  the  grantor.  If  there  is  default  in  paj'-- 
ment,  the  trustee  sells  the  property  and  applies  the  pro- 
ceeds to  the  payment  of  the  debt  secured.    Thus  in  effect 


(6)     Russell  V.  Southard,  12  Howard,  139. 
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there  is  a  mortgage.  Such  an  instrument  is  particularly- 
convenient  where  the  debt  is  owned  by  a  large  number  of 
persons.  When  it  is  desired  to  issue  bonds  secured  by  a 
mortgage  on  a  railroad,  for  instance,  a  trust  deed  may  be 
made  to  secure  the  whole  issue.  The  bonds  are  then 
sold  to  whomsoever  wishes  to  buy.  If  default  is  made, 
the  trustee  can  sell  the  road  and  pay  the  various  bond- 
holders. It  would  be  impracticable  in  such  cases  to  give 
each  bondholder  a  separate  mortgage. 

§  12.  The  obligation.  Description  of  debt.  The  debt 
secured  is  usually  in  the  form  of  a  note  or  bond  sepa- 
rate from  the  mortgage.  The  debt  need  not  be  explicitly 
described  in  the  mortgage,  in  order  to  make  it  valid  as 
against  subsequent  purchasers  and  creditors.  It  is 
enough  if  sufficient  is  stated  so  that  the  amount  of  the 
debt  can  be  ascertained.  A  mortgage  provided  that  it 
was  given  to  secure  all  debts  of  the  mortgagor  for  which 
the  mortgagee  was  already  liable  as  surety  for  the  mort- 
gagor, and  all  debts  for  which  he  might  become  so  liable 
in  the  future.  At  the  time  it  was  executed,  the  mort- 
gagee had  paid  some  debts  for  the  mortgagor,  and  was 
surety  for  others  not  yet  due.  The  mortgage  was  prop- 
erly recorded.  Certain  creditors  of  the  mortgagor 
claimed  that  the  mortgage  did  not  give  a  lien  prior  to 
their  claims,  so  as  to  secure  debts  which  came  due  after 
the  execution  of  the  mortgage  and  were  paid  by  the  mort- 
gagee, because  the  description  of  the  debt  in  the  mort- 
gage was  so  vague  and  uncertain.  The  court  held  the 
description  was  sufficient.  The  mortgage  was  recorded 
and  they  could  have  ascertained  the  amount  of  the  debt. 
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(7)     It  is  therefore  sufficient  if  a  general  description 
is  given. 

§  13.  Same:  Future  advajices.  A  mortgage,  which 
by  its  teiTns  states  it  is  to  secure  a  definite  debt,  cannot 
be  extended  by  an  agreement  between  the  parties  to 
cover  money  subsequently  advanced,  so  as  to  make  it  a 
valid  lien  for  such  advances  as  to  third  persons,  though 
such  an  extension  is  good  between  the  parties  to  the  mort- 
gage. But  when  a  mortgage  states  that  it  is  to  secure 
future  advances,  it  is  valid  even  as  against  subsequent 
purchasers  and  creditors,  and,  by  the  weight  of  author- 
ity, it  need  only  state  that  future  advances  are  secured 
without  stating  the  amount  to  be  advanced  (8).  Under 
such  a  mortgage  the  mortgagee  has  a  prior  lien  for  all 
advances  he  makes  witliout  knowledge  of  the  rights  under 
subsequent  mortgages  or  liens,  but  not  as  to  subsequent 
mortgages  or  liens  of  which  he  has  notice.  However, 
he  does  not  have  to  make  any  attempt  to  discover  such 
mortgages  and  liens,  even  though  they  are  recorded.  If 
such  subsequent  liens  are  recorded,  some  states  hold  that 
each  advance  is  in  effect  a  separate  mortgage,  and  the 
records  are  constructive  notice  to  him,  the  prior  mort- 
gagee (9),  while  others  hold  he  is  not  charged  with  notice 
by  the  records  (10). 

§  14.  Personal  liability  of  mortgagor.  The  mortgagor 
is  usually  personally  liable  for  the  mortgage  debt,  not 
because  he  makes  a  mortgage,  but  because  he  made  some 


(7)  Youngs  V.  Wilson,  27  New  York,  351. 

(8)  Allen  v.  I^throp,  4G  Ga.  133. 

(9)  Spades  v.  Lawler,  17  Ohio  371. 

(10)  Frye  v.  Bank  of  Illinois.  11  111.  367. 
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note,  bond,  covenant,  or  other  contract  by  which  he 
agreed  to  pay  the  debt.  The  mortgage  is  held  valid  in 
most  states,  though  there  is  no  debt  which  can  be  en- 
forced personally  against  the  mortgagor,  as  where  the 
debt  is  barred  by  the  statute  of  limitations.  A  mortgage 
may  also  be  made  to  secure  the  performance  of  obliga- 
tions other  than  debts. 

§  15.  Effect  of  illegal  purpose.  The  courts  try  to  deal 
with  illegality  in  the  way  they  think  will  tend  to  discour- 
age it.  Therefore,  when  a  mortgage  is  given  for  an  il- 
legal purpose,  if  both  parties  are  considered  equally  cul- 
13able,  or  in  pari  delicto,  as  it  is  called,  the  law  leaves 
them  where  it  finds  them — it  refuses  to  give  aid  to  either 
party.  Accordingly,  the  courts  have  refused  to  enforce 
a  mortgage  given  to  obtain  the  suppression  of  a  criminal 
prosecution  (11),  or  to  secure  a  gambling  debt  (12),  or 
a  debt  for  liquor  illegally  sold  (13).  When  the  mort- 
gagor is  not  considered  in  pari  delicto,  the  courts  will 
aid  him  if  he  applies  to  them,  but  if  he  comes  into  a 
court  of  equity  asking  aid,  equity  requires  him  to  pay 
whatever  sums  he  justly  owes,  for  he  that  comes  into 
equity  must  do  equity.  Cases  of  this  sort  often  arise 
under  usury  statutes.  Where  the  mortgage  provides  for 
a  rate  of  interest  which  is  above  the  legal  rate,  the  mort- 
gagor, being  regarded  as  having  been  forced  into  the 
agreement  by  his  necessity,  is  not  in  pari  delicto  with 
the  mortgagee  in  the  eyes  of  the  law.    If  he  comes  into 


(11)  Atwood  V.  Fisk,  101  Mass.  363. 

(12)  Barnard  v.  Backhaus,  52  Wis.  593. 

(13)  Baker  v.  Collins,  9  Allen  253. 
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a  court  of  equity  for  relief,  however,  lie  must  in  most 
states  pay  the  principal  and  legal  interest  due,  and  only 
the  usurious  interest  is  forfeited. 

Section  2.     Taights  and  Liabilities  Incident  to  Mort- 
gage Relation. 

§  16.  Mortgagor's  interest.  The  mortgagor,  even 
in  "title  theory"  states,  is  regarded  as  the  owner  of  the 
land.  He  has  the  same  right  to  control  the  property  as 
before  making  the  mortgage,  except  as  against  the  mort- 
gagee. He  may  sell  the  land,  or  lease  it,  or  make  any 
number  of  subsequent  mortgages.  When  he  dies  his 
interest  passes  as  real  estate  to  his  heirs,  if  he  leaves 
no  will,  and  his  widow  gets  dower  rights  in  it.  His  in- 
terest may  be  sold  by  a  judgment  creditor  under  execu- 
tion, but  in  most  states  the  mortgagee  himself  cannot 
get  a  judgment  for  the  mortgage  debt  against  the  mort- 
gagor and  levy  on  the  mortgaged  property,  though  he 
can  levy  on  an}"  other  property  belonging  to  the  mort- 
gagor. 

§17.  Mortgagee's  interest.  In  ''title  theory"  states 
the  mortgagee  has  the  legal  title  and  right  of  possession 
of  the  mortgaged  property,  but  can  exercise  the  rights 
of  an  owner  only  when  desirable  to  protect  his  security. 
In  order  to  protect  his  securit}^  he  can  bring  actions  at 
law  against  the  mortgagor  or  third  persons,  as  if  he  were 
the  owner  of  the  property.  He  may  eject  the  mortgagor 
or  any  trespasser  on  the  land,  or  may  sue  anyone  who 
wrongfully  removes  timber  or  fixtures  from  the  prop- 
erty, or  commits  waste  thereon.  Thus,  in  an  Illinois 
case,  a  man  who  was  assignee  of  a  mortgage  debt  un- 
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dertook  to  exercise  rights  of  ownership,  and  tried  to 
eject  a  person  wrongfully  in  possession  of  the  land.  The 
court  held  he  could  not  eject  the  party  in  possession,  be- 
cause, being  assignee  of  the  debt  only  and  not  of  the 
mortgage,  he  had  no  legal  title;  but  if  he  had  had  the 
legal  title  ejectment  would  have  been  allowed  (14).  In 
"lien  theorj^"  states  the  interest  of  the  mortgagee  is,  as 
was  stated  before,  a  mere  lien  on  the  land,  and  he  is  in 
no  sense  the  owner  and  has  no  rights  of  ownership.  His 
remedies  for  preventing  injury  to  his  security  will  be 
discussed  later. 

§  18.    Right  to  possession  of  mortgaged  property.    In 

"title  theory"  states  the  mortgagee  is  entitled  to  pos- 
session of  the  property,  and  can  eject  the  mortgagor  and 
take  possession  at  any  time,  unless  there  is  an  agree- 
ment that  the  mortgagor  is  to  retain  possession.  That 
the  mortgagor  is  to  have  possession  may  also  be  implied 
from  the  terms  of  the  mortgage,  as  when  the  mortgage 
provides  that  the  mortgagor  is  to  cultivate  the  land.  As 
a  rule,  the  mortgagee  does  not  exercise  his  right  to  pos- 
session, because  if  he  takes  jDossession  he  is  required 
to  account  for  all  the  rents  and  profits  he  receives  from 
the  land ;  and  equity  holds  him  so  strictly  in  such  an  ac- 
counting that  there  is  nothing  to  be  gained  by  taking 
possession  of  the  property.  In  states  where  the  "lien 
theory"  of  mortgages  prevails  the  mortgagee  is  not  en- 
titled to  possession ;  but  in  some  of  these  states  it  is  held 
that  if  he  gets  possession  of  the  property  after  default 
by  the  mortgagor,  he  can  retain  possession  till  the  land 


(14)     Barrett  v.  Hinckley,  124  111.  32. 
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is  redeemed.  Aside  from  this,  in  "lien  theory"  states 
the  mortgagor  is  entitled  to  possession  till  judicial  sale 
on  foreclosure. 

§  19.  Rents  and  profits:  Mortgagor  in  possession. 
While  the  mortgagor  is  in  possession  of  the  property 
he  is  entitled  to  all  the  rents  and  profits  from  the  land. 
In  a  ''lien  theory"  state  this  is  clear.  In  a  ''title  the- 
ory" state  he  is  in  the  position  of  a  tenant  at  will,  for 
his  possession  can  be  taken  away  by  the  mortgagee,  but 
he  is  a  tenant  so  long  as  allowed  to  remain.  In  a  case 
decided  by  the  United  States  Supreme  Court,  the  mort- 
gagee brought  suit  against  the  mortgagor  to  recover 
rents  and  profits  which  the  latter  had  collected  while 
holding  the  mortgaged  land.  The  Supreme  Court  held 
that,  as  mortgagee,  he  was  not  entitled  to  the  rents  and 
profits  of  the  land  until  he  took  actual  possession.  He 
may  get  possession  by  ejectment,  or,  if  there  are  tenants 
on  the  land,  he  may  give  them  notice  to  pay  the  rent  to 
him ;  but,  if  he  suffers  the  mortgagor  to  retain  possession 
personally,  or  to  collect  rents  from  the  tenants,  he  can- 
not recover  the  rents  and  profits  which  the  mortgagor 
has  actually  received.  A  mortgagor  in  possession  is  lia- 
ble for  interest  on  the  debt,  and  not  for  rents  and  profits 
(15).  This  case  is  law,  even  when  the  mortgaged  prop- 
erty is  not  adequate  security  for  the  debt;  but  in  such 
a  case  the  mortgagee  can  have  a  receiver  appointed  to 
take  charge  of  the  property  and  collect  the  rents  and 
profits  for  the  benefit  of  the  mortgagee. 

§20.    Same:    Mortgagee  in  possession.    If  the  mort- 


(lli)     Teal  V.  Walker,  111  U.  S.  242. 


246  MORTGAGES 

gagee  takes  possession  he  can  collect  the  rents  and 
profits,  but  if  the  mortgagor  redeems,  such  rents  and 
profits  must  be  accounted  for.  However,  the  mortgagee 
can  keep  all  the  income  he  gets  from  the  property  until 
an  accounting  is  required  of  him.  Such  an  accounting 
may  be  required  if  the  mortgagor  redeems  the  property, 
or  if  the  mortgagee  forecloses  his  mortgage.  On  ac- 
counting, any  income  the  mortgagee  has  received  from 
the  land  is  applied  to  the  payment  of  the  mortgage  debt. 
The  mortgagee  is  required  to  account  for  all  he  got  from 
the  land,  whether  much  or  little.  If  he  does  not  get  as 
much  for  the  land  as  a  man  by  reasonable  care  and  dili- 
gence should  have  gotten,  he  must  account  for  what  he 
ought  to  have  gotten.  To  illustrate,  a  mortgagee  took 
possession  of  a  farm  and  allowed  the  house  to  remain 
vacant  and  the  land  untilled  part  of  the  time.  He  also 
cut  a  lot  of  timber  and  sold  it.  The  mortgagor  redeemed 
the  land,  and  in  accounting  the  court  required  the  mort- 
gagee to  pay  over  what  he  ought  to  have  gotten  as  rent 
for  the  premises,  and  also  to  account  for  the  money  he 
received  for  the  timber  he  sold  from  the  land.  The  court 
said  it  would  not  do  for  a  mortgagee  in  possession  to 
fold  his  arms  and  use  no  means  to  procure  a  tenant.  At 
least,  if  the  house  was  not  rented,  he  ought  to  have  the 
land  properly  tilled  (16),  The  above  case  shows  pretty 
clearly  why  it  is  of  no  advantage  to  a  mortgagee  to  take 
possession  of  the  property,  for,  if  he  does  so,  he  will 
have  to  account  some  day,  and  may  be  held  liable  for 
more  than  the  income  he  actually  got  out  of  the  land. 


(16)     Schaeffer  v.  Chambers,  6  New  Jersey  Equity  548. 
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§  21.  Effect  of  lease  of  mortgaged  land:  Before  the 
mortgage.  When  a  lease  of  the  land  is  made  before  it 
is  mortgaged,  the  lessee  gets  a  good  lease,  for  he  got  his 
lease  at  a  time  when  his  lessor  had  full  right  and  title 
to  the  land.  The  mortgagee  takes  subject  to  such  lease 
and  cannot  take  the  possession  from  the  lessee.  He  can, 
however,  serve  the  lessee  with  notice  that  he,  as  mort- 
gagee, has  title  to  the  property  and  that  rents  must  be 
paid  to  him.  Thereupon,  the  tenant,  if  he  holds  his  lease, 
must  pay  to  the  mortgagee  all  rents  which  have  accrued 
since  the  mortgage  was  executed  and  are  still  unpaid 
and  rents  which  accrue  in  the  future.  A  case  on  this 
point  arose  in  Connecticut.  A  company,  which  we  will 
call  the  A  Company,  owned  a  railroad  and  leased  it  to 
a  second  company,  which  we  will  call  the  B  Company. 
Then  the  A  Company  mortgaged  its  railroad  to  a  third 
company,  the  C  Company.  After  a  time  default  was 
made  in  the  payment  of  the  interest  on  the  mortgage 
debt,  and  the  C  Company  gave  notice  to  the  B  Company 
to  pay  all  rents  then  due,  and  all  which  thereafter  should 
become  due  under  the  lease,  to  it.  Some  rent  was  due 
at  the  time  and  a  creditor  of  the  A  Company  attached 
this  rent  which  was  due  under  the  lease.  The  court  held 
the  creditor  had  acquired  no  right  to  the  rent,  for,  as 
soon  as  notice  was  served  on  the  B  Company  to  pay  rent 
to  the  mortgagee,  the  B  Company  became  liable  to  pay 
to  the  mortgagee  instead  of  to  the  mortgagor,  and  thus 
did  not  owe  the  mortgagor  anything  (17). 

§  22.    Same:     After  the  mortgage.    After  the  mort- 


(17)     King  V.  HouEatonic  Railroad  Ck>mpany,  45  Conn.  226. 
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gage  is  made,  the  mortgagor  cannot  make  a  lease  which 
will  in  any  way  affect  the  rights  of  the  mortgagee.  The 
lessee  must  take  subject  to  any  existing  mortgage.  In 
** title  theory"  states,  the  mortgagor  being  only  a  tenant 
at  will,  the  lessee  who  takes  his  lease  after  the  mort- 
gage cannot  get  any  better  right  than  the  mortgagor  has, 
consequently  the  mortgagee  can  eject  him  and  put  an 
end  to  the  lease,  or  he  can  demand  rent  of  the  lessee ;  and 
the  lessee  must  recognize  him  as  landlord  if  he  wishes 
to  remain  on  the  property.  If  the  lessee  recognizes  the 
mortgagee  as  his  landlord  and  pays  rent  to  him,  what  is 
in  effect  a  new  tenancy  is  created,  the  tenant  thereafter 
holding  under  the  mortgagee.  In  a  certain  New  York 
case  a  landowner  made  a  mortgage  of  his  land  and  then 
leased  it  to  a  tenant.  The  mortgagor  defaulted  in  the 
payment  of  the  mortgage  debt,  and  the  mortgagee  there- 
upon demanded  the  rent  of  the  tenant,  who  agreed  to 
pay  his  rent  to  the  mortgagee.  The  mortgagor  sued  the 
tenant  for  the  rent  under  the  lease.  The  court  held  that 
he  could  not  recover,  for  the  tenant  was  forced  either  to 
pay  rent  to  the  mortgagee  or  lose  his  lease.  He  had  a 
right  then  to  recognize  the  superior  right  of  the  mort- 
gagee (18).  When  the  tenant  agrees  to  pay  rent  to  the 
mortgagee  it  amounts  to  an  eviction  of  the  mortgagor 
from  possession,  and  the  mortgagee  thereafter  has  pos- 
session of  the  property. 

§  23.  Mortgagee's  expenditures  to  protect  property: 
Taxes  and  incumbrances.  A  mortgagee  can  pay  off  or 
redeem  from  a  superior  incumbrance  in  order  to  protect 


118)     Jones  v.  Clark,  20  Johnson's  Reports  51. 
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his  security,  and  can  charge  the  amount  so  paid  up  to 
the  mortgagor.  In  the  same  way  he  may  pay  taxes  or 
special  assessments  which  are  a  lien  on  the  land,  or  de- 
fend suits  which  threaten  the  title  of  the  mortgagor,  and 
recover  sums  so  expended.  In  general,  he  may  make 
any  reasonable  expenditures  which  are  necessarj-  to  pro- 
tect the  title  to  the  property.  If  not  allowed  to  do  this, 
his  security  might  be  sold  and  thus  lost  to  him.  The 
mortgagor  should  make  all  such  expenditures,  and  if  he 
does  not,  the  mortgagee  is  allowed  to  make  them  for  him. 

§  24.  Same:  Repairs  and  improvements.  A  mort- 
gagee in  possession  may  make  all  necessary  repairs,  and, 
on  foreclosure  or  redemption,  charge  them  against  the 
mortgagor.  He  may  make  such  improvements  as  are 
necessary  for  the  proper  enjoyment  of  the  premises,  and 
recover  their  value,  but  cannot  recover  for  improvements 
which  are  desirable,  but  not  necessary.  Thus,  a  mort- 
gagee in  possession  repaired  the  house  on  certain  mort- 
gaged premises,  and  paid  for  insurance  on  the  buildings. 
He  also  built  some  new  fences  and  a  new  house.  The 
mortgagor  redeemed  the  property,  and,  in  the  account- 
ing between  the  parties,  the  court  held  the  mortgagee 
should  have  credit  for  the  repairs  to  the  old  house,  for 
the  new  fences  he  put  up,  which  were  badly  needed,  and 
for  the  insurance  premium  he  had  paid.  All  these  were 
held  necessary  and  proper  expenses.  But  he  was  not 
allowed  credit  for  the  new  house,  because  that  was  not 
a  necessary  improvement  (19).  The  reason  why  the 
mortgagee  is  not  allowed  for  any  improvements  except 


(19)     McCumber  v.  Gilman,  15  111.  381. 
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what  are  necessary  is  that  if  he  could  recover  for  all  im- 
provements he  would  often  prevent  redemption.  Sup- 
pose, for  instance,  that  the  mortgagor  was  poor,  and  the 
improvements  put  on  the  property  amounted  to  more 
than  the  value  of  the  land  when  mortgaged.  The  mort- 
gagor would  not  be  able  to  raise  the  money  necessary 
to  redeem  from  the  mortgagee  in  many  cases,  for,  when 
he  goes  into  equity  to  redeem,  he  has  to  pay  the  sum  due 
in  cash.  There  is  one  exception  to  the  above  rule  as  to 
improvements.  When  a  mortgagee  takes  possession  and 
makes  improvements  innocently,  thinking  that  he  is 
owner  of  the  land,  as  where  he  purchased  at  a  judicial 
sale  which  was  later  declared  void  on  an  appeal  to  a 
higher  court,  he  is  allowed  credit  from  the  mortgagor, 
in  case  of  redemption,  to  the  extent  of  the  increased 
value  of  the  land  due  to  such  improvements. 

§  25.  Insurance  by  mortgagor  and  mortgagee.  The 
mortgagor,  being  regarded  as  owner  of  the  mortgaged 
property,  has  an  insurable  interest  in  the  property,  and 
can  insure  it  for  full  value,  regardless  of  the  amount 
for  which  it  is  mortgaged.  By  the  terms  of  the  mort- 
gage he  is  often  required  to  insure  for  the  benefit  of  the 
mortgagee,  and  if  he  fails  to  keep  up  the  insurance,  the 
mortgagee  can  insure  and  charge  the  cost  up  against  him. 
This  insurable  interest  of  the  mortgagor  continues  until 
his  right  to  redeem  is  barred.  The  mortgagee  has  an 
insurable  interest  in  the  property,  which  continues  until 
the  mortgage  is  extinguished.  When  he  insures  for  the 
benefit  of,  or  at  the  expense  of,  the  mortgagor,  in  case 
of  loss  the  proceeds  of  the  insurance  must  be  applied 
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to  the  reduction  of  the  mortgage  debt.  When  he  insures 
for  his  own  benefit  and  at  his  own  expense,  if  he  col- 
lects insurance  money  it  belongs  to  him  and  the  mort- 
gagor has  no  right  to  Rnj  benefit  from  it.  But  the  in- 
surance company  which  paid  the  money  is  entitled  to 
be  subrogated  to  the  mortgagee 's  right  against  the  mort- 
gagor to  the  extent  of  the  insurance  it  paid,  so  that  the 
mortgagee  is  not  really  entitled  to  collect  and  keep  both 
the  insurance  money  from  the  company  and  the  mort- 
gage debt  from  the  mortgagor  (20).  The  interests  of  both 
the  mortgagee  and  of  the  mortgagor  may  be  insured  at 
the  same  time.    See  Insurance,  in  Volume  VII. 

§  26.  Remedies  of  mortgagee  for  injury  to  property. 
The  owner  of  land  subject  to  a  mortgage  has  a  right  to 
a  reasonable  use  of  the  land  for  the  purposes  for  which 
such  land  is  ordinarily  used.  He  may  improve  it,  cut 
timber  from  it,  or  do  any  act  which  can  fairly  be  re- 
garded as  done  in  the  exercise  of  good  husbandry.  His 
rights  are  similar  to  those  of  an  ordinary  tenant,  though 
perhaps  somewhat  greater.  He  is  not  allowed  to  do  acts 
on  the  land  which  will  substantially  impair  its  value  as 
security  for  the  mortgage  debt.  Thus,  he  may  not  cut 
large  amounts  of  timber,  or  tear  down  the  buildings,  or 
cut  shade  trees,  fruit  trees  and  the  like,  if  the  act  tends  to 
lessen  the  safety  of  the  security.  The  mortgagee  can  re- 
strain such  acts  by  injunction.  If  the  damage  is  already 
done,  and  the  timber  or  lumber  already  severed  from  the 
land,  he  can,  in  ''title  theory"  states,  replevy  the  property 
wrongfully  severed,  sue  the  mortgagor  in  trespass,  or  sue 
him  for  its  conversion.     The  reason  he  lias  these  actions  is 


(20)     Norwich  Fire  Ins.  Co.  v.  Boomer,  52   III.  442. 

Vol.  V— 18 


252  MORTGAGES 

that  the  title  to  the  land  is  in  the  mortgagee,  and,  as  soon 
as  a  tree  is  cut,  though  it  becomes  a  chattel,  the  title  of 
this  chattel  is  in  the  mortgagee,  so  he  can  sue  anyone 
wrongfully  removing  it  or  who  wrongfully  obtains  it.  In 
the  **Iien  theory"  states  these  actions  will  not  lie,  for  the 
thing  when  severed  belongs  to  the  mortgagor — he  has  the 
title  to  it.  In  such  states  the  mortgagee  can  enjoin  any- 
one who  is  committing  waste,  and  can  sue  the  party  who 
wrongfully  severs  an  article  for  doing  the  wrongful  act. 
The  mortgagor  is  not  liable  for  depreciation  in  the  value 
of  the  land  due  to  the  ravages  of  time.  The  mortgagee  in 
possession  owes  a  duty  not  to  commit  waste,  and  can  be 
restrained  by  injunction  from  doing  so,  and  must  account 
for  any  loss  due  to  injury  to  the  premises  by  him.  He 
is  bound  to  make  certain  necessary  repairs,  but  is  not 
liable  for  failure  to  repair  unless  he  has  been  grossly  neg- 
ligent in  this  respect. 

Section  3.     Transfer  of  Mortgaged  Property. 

§  27.  Effect  of  transfer  in  general.  The  mortgagor 
can  give,  sell,  or  will  the  mortgaged  property,  and  if  he 
dies  intestate  it  passes  to  his  heirs  if  he  has  a  freehold 
interest,  and  to  his  personal  representative  if  he  has  less 
than  a  freehold.  Any  person  who  derives  his  right  to  the 
property  through  the  mortgagor,  as  an  assignee  or  an 
heir,  stands  in  the  same  position  as  the  mortgagor  and 
may  have  the  same  but  no  greater  rights  than  the  mort- 
gagor had.  A  transferee  of  the  mortgagor's  interest  may 
redeem  the  land,  and  may  require  a  mortgagee  in  posses- 
sion to  account  for  rents  and  profits,  or  he  may  enforce 
any  other  rights  which  the  mortgagor  had. 
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§  28.  Liability  of  transferee.  One  who  takes  a  con- 
veyance of  mortgaged  property  is  not  personally  liable 
for  the  mortgage  debt  because  of  the  conveyance.  The 
land  is  Uable,  not  the  transferee.  He  is  not  personally 
liable  unless  he  agrees  expressly  or  impUedly  that  he  will 
assume  or  pay  the  mortgage  debt.  His  agreement  to  as- 
sume the  debt  may  be  implied,  however,  from  the  terms  of 
the  transfer  of  the  land  to  him.  For  instance,  when  it  ap- 
pears that  a  certain  sum,  say  $5,000,  was  to  be  paid  for 
land  subject  to  a  $3,000  mortgage,  and  the  transferee  paid 
$2,000  and  took  a  conveyance  of  the  land  subject  to  the 
mortgage,  it  has  been  held  that  there  was  an  implied 
agreement  by  the  transferee  that  he  would  assume  the 
mortgage  debt  (21).  The  transferee  is  personally  liable 
directly  to  the  mortgagee,  where  he  assumes  the  mortgage 
debt,  but  there  are  two  theories  on  which  he  is  so  held 
liable.  One  theory  is  that  the  contract  with  the  mort- 
gagor, by  which  the  transferee  assumes  the  debt,  is  a  con- 
tract for  the  benefit  of  a  third  person  who  can  sue  the 
obligor  on  a  contract  made  for  his  benefit  (22).  The 
other  theoiy  is  that  the  transferee  is  the  principal  debtor 
and  the  mortgagor  the  surety.  In  equity,  a  creditor  is  en- 
titled to  be  subrogated  to  any  right  the  surety  has  against 
the  principal  for  his  indemnity,  and  therefore  the  mort- 
gagee is  subrogated  to  the  mortgagor's  rights  against  his 
transferee  (23). 


(21)  Townsend  v.  Ward,  27  Conn.  GIO. 

(22)  Burr  v.  Beers,  24  N.  Y.  178.     See  Contracts,  §§  02-100,  Vol- 
ume I. 

(23)  Keller  v.  Ashford,  133  U.  S.  610. 
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§  29.    Liability  of  mortgagor  after  transfer.    When 

the  transferee  of  mortgaged  land  assumes  the  debt,  he 
becomes  the  person  who  is  primarily  liable  to  pay  it,  as 
between  him  and  the  mortgagor,  for  he  has  promised  the 
mortgagor  he  will  pay  it.  The  mortgagor  then  becomes 
a  surety  for  the  payment  of  the  debt,  and  the  transferee 
is'  the  jDrincipal.  This  has  no  effect  on  the  right  of  the 
mortgagee  against  the  mortgagor  personally,  unless  he  in 
some  way  consents  to  hold  the  mortgagor  as  a  mere 
surety.  After  such  a  transfer  the  mortgagee  is  in  many 
states  bound  to  recognize  the  relation  of  principal  and 
surety,  and  if  he  extends  time  of  payment  to  the  principal, 
here  the  transferee,  the  mortgagor  is  thereby  released 
from  liability.  Thus,  where  the  mortgagor  had  conveyed 
the  land  to  another  person,  and  this  one  in  turn  to  a  sec- 
ond party,  each  party  in  turn  assuming  the  debt,  the  su- 
preme court  of  Illinois  said  that  each  subsequent  pur- 
chaser became  an  original  promisor  for  the  payment  of  the 
mortgage  debt,  and  the  original  mortgagor  became  a 
surety  for  its  payment  to  the  creditors  (24). 

§  30.  Transfer  of  part  of  property  only.  Several  por- 
tions of  the  mortgaged  property  may  be  conveyed,  by 
similar  conveyances  made  at  the  same  time,  to  a  number 
of  different  persons,  noue  of  whom  assumes  the  mortgage 
debt.  In  such  a  case  each  portion  of  the  land  so  conveyed 
is  security  for  its  proportional  share  of  the  entire  debt. 
But  the  mortgagee  can  foreclose  and  sell  any  part  he 
pleases,  and  may  proceed  to  enforce  his  lien  against  one 
part.    If  the  owner  of  this  part,  to  save  his  land,  pays  the 


(24)     Plagg  V.  Geltmacher,  98  111.  293. 
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entire  debt,  lie  can  force  the  owners  of  the  other  portions 
to  pay  their  proportion  based  on  the  value  that  the  por- 
tion each  man  owns  bears  to  the  value  of  the  whole  prop- 
erty. If,  then,  the  party  who  paid  the  debt  held  one- 
fourth  of  the  land,  he  would  recover  three-fourths  of 
the  amount  he  paid  from  the  other  owners.  If  the  mort- 
gagor of  land  transfers  several  portions  to  parties  who 
do  not  assume  the  debt,  and  retains  part  of  the  land  him-  - 
self,  clearly  the  part  he  holds  ought  to  be  liable  for  the 
whole  debt,  for,  after  all,  the  mortgagor  is  the  person 
who  owes  the  debt  and  he  ought  to  pay  it.  Accordingly, 
in  equity,  while  the  mortgagee  has  the  right  to  enforce 
his  mortgage  against  any  or  all  parts  of  the  land,  as  be- 
tween the  mortgagor  and  his  transferee,  the  land  held 
by  the  mortgagor  is  liable  for  the  whole  debt  (25). 

§31.  Same:  Successive  transfers.  We  have  assumed 
so  far  that  the  portions  of  the  laud  conveyed  away  at 
first  were  all  conveyed  at  the  same  time.  Suppose  that 
the  land  was  conveyed  in  four  portions,  the  conveyances 
being  several  weeks  apart,  and  that  none  of  the  trans- 
ferees assumed  the  debt.  The  part  conveyed  last  would, 
as  to  the  other  three  parts,  be  the  one  primarily  liable 
for  the  whole  debt,  it  being  the  last  part  owned  by  the 
mortgagor.  Now,  the  same  principle  applies  to  all  the 
four  conveyances.  When  the  first  part  is  conveyed,  then 
the  rest  of  the  land  is  primarily  liable  before  this  first 
part  and  remains  so.  All  the  three  subsequent  parts 
should  be  sold  and  applied  to  the  debt  before  the  part 
first  conveyed.     The  third  and  fourth  parts  would  like- 


(25)     Inglehart  v.  Crane  et  al,  42  111,  2C1. 


256  MORTGAGES 

wise  be  liable  before  the  second  part,  and  the  fourth  part 
before  the  third.  To  state  the  principle  in  the  form 
often  used,  the  land  so  conveyed  in  portions  at  different 
times  is  liable  in  "the  inverse  order  of  alienation"  (26). 
A  different  rule  applies  where  any  grantee  of  a  portion 
of  the  mortgaged  land  assumes  the  debt,  for  the  one  who 
assumes  the  debt  becomes  by  his  contract  personally 
bound  to  pay  it.  If,  then,  other  grantees  have  to  pay 
the  debt  to  save  their  land,  such  grantees  would  be  sub- 
rogated to  and  entitled  to  enforce  the  mortgagee's  right 
against  the  grantee  who  assumed  the  debt. 

Section  4.  Transfek  of  Debt  or  Mortgage. 
§  32.  Express  transfer.  In  ' '  title  theory"  states,  since 
the  mortgagee  has  the  legal  title  to  the  land,  in  order 
to  make  a  complete  legal  transfer  of  the  mortgage  there 
must  be  a  conveyance  sufficient  to  pass  title  to  land. 
Some  of  these  states  have  provided  by  statutes  simple 
forms  of  transfer.  In  any  event,  the  transfer  ought  to 
be  in  writing,  and  should  be  recorded  in  order  to  pro- 
tect the  assignee  against  subsequent  bona  fide  purchasers. 

§33.    Transfer  of  mortgage  debt  without  mortgage. 

In  equity,  since  the  making  of  the  mortgage  is  regarded 
as  a  transaction  for  the  purpose  of  securing  a  debt,  the 
debt  is  the  principal  thing  and  the  mortgage  a  mere  in- 
cident to  the  debt.  The  mortgage  is  not  enforceable  ex- 
cept by  the  owner  of  the  debt.  If  the  debt  is  assigned, 
the  assignee  has  the  benefit  of  the  mortgage,  and,  in  many 
states,  all  the  rights  and  remedies  of  the  mortgagee  are 

(26)     Clowes  V.  Dickenson,  5  Johnson's  Chancery  235. 
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conferred  on  liim.  Where  the  mortgagee  has  the  legal 
title  and  assigns  the  debt  alone,  he  holds  the  mortgage 
in  trust,  after  assignment,  for  his  assignee.  In  equity, 
a  mere  oral  assignment  of  the  debt  is  enough  to  pass 
the  right  to  the  debt  to  the  assignee,  and  this  carries 
the  right  to  enforce  the  mortgage  with  it.  In  an  Illinois 
Ciise  the  mortgagee's  debt  was  evidenced  by  a  note.  The 
mortgagee  died  and  his  administrator  assigned  the  note 
to  the  plaintiff.  The  defendant  was  in  possession  of 
the  land  and  the  plaintiff  sought  to  eject  him.  The  court 
held  that  the  plaintiff  had  only  an  assignment  of  the 
note,  and  that  the  legal  title  to  the  land  was  in  the  heirs 
of  the  mortgagee.  The  plaintiff  could  enforce  the  mort- 
gage in  equity,  because  the  heirs  held  as  trustees  for  him, 
but  he  had  no  legal  title  and  hence  could  not  eject  the 
defendant.  Had  he  taken  a  conveyance  of  the  mortgage 
and  thus  got  title,  he  could  have  maintained  eject- 
ment (27). 

§  34.  Assignment  of  part  of  mortgage  debt.  If  a 
part  of  the  mortgage  debt  is  assigned,  the  assignee  is 
entitled  to  the  benefit  of  the  mortgage  security.  The 
debt  is  frequently  evidenced  by  several  promissory  notes 
or  bonds,  so  that  one  or  more  of  these  may  be  assigned 
and  the  rest  retained.  The  assignee  of  one  of  the  mort- 
gage notes  or  bonds,  being  owner  of  a  part  of  the  mort- 
gage debt,  is  entitled  to  share  in  the  benefit  of  the  mort- 
gage security.  In  a  New  Hampshire  case,  the  mortgage 
debt  was  in  the  form  of  five  promissory  notes.  One  of 
these  notes  the  mortgagee  assigned  to  the  plaintiff  in 


(27)     Barrett  v.  Hinckley,  124  111.  32. 
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the  case.  The  mortgagor  then  paid  the  other  four  notes, 
and  the  mortgagee  released  the  mortgage.  The  plaintiff 
brought  a  bill  to  foreclose  the  mortgage,  claiming  the 
release  was  not  binding  on  him.  The  mortgagor,  who 
defended,  pleaded  the  release  of  the  mortgage.  The 
court  held  that  a  mortgage  was  a  mere  attendant  of  the 
debt,  and,  if  the  debt  were  assigned  in  parts  to  different 
persons,  in  the  absence  of  an  agi'eement  to  the  contrary, 
the  mortgage  would  follow  and  secure  the  fragments. 
Therefore,  even  though  the  other  notes  were  paid,  the 
plaintiff  could  have  the  benefit  of  the  entire  mortgage 
and  could  proceed  to  foreclose  (28). 

§  35.  Transfer  of  mortgage  without  debt.  In  ''title*' 
states  the  transfer  of  the  mortgage  without  the  debt 
gives  the  transferee  only  the  bare  legal  title,  which  he 
holds  in  trust  for  the  owner  of  the  mortgage  debt.  In 
''lien"  states  a  transfer  of  the  mortgage  without  the 
debt  is  of  no  effect  at  all— it  is  a  nullity,  for  the  legal  title 
is  in  the  mortgagor  and  the  right  to  the  mortgage  se- 
curity is  in  the  owner  of  the  debt.  Such  a  case  arose  in 
New  York,  a  "lien  theory"  state.  The  mortgagee  as- 
signed the  mortgage  alone  to  the  plaintiff  in  the  case, 
who  brought  an  action  against  the  defendant  in  posses- 
sion to  recover  the  land.  The  court  held  the  mortgagee 
had  a  mere  chattel  interest  in  the  land  and  the  mort- 
gagor had  the  freehold.  The  mortgage  was  only  security 
for  the  debt,  and  an  assignment  of  it  alone  could  pass 
nothing  to  the  assignee  and  was  a  mere  nullity  (29). 


(28)  Page  v.  Pierce,  2G  N.  H.  317. 

(29)  Jackson  v.  Bronson,  19  Johnson  325. 
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§  36.  Effect  of  transfer  upon  equities  against  mort- 
gagee.  The  mortgage  debt  is  a  chose  in  action.  See  Per- 
sonal Property,  §  9,  in  Volume  IV  of  this  work.  Where 
a  chose  in  action  is  not  in  the  form  of  a  negotiable  in- 
strument, an  assignee  takes  it  subject  to  all  defenses 
that  can  be  made  against  the  assignor,  but,  if  a  negotiable 
instrument  is  transferred,  by  the  law  of  negotiable  in- 
struments a  transferee  for  value  without  notice  takes 
free  from  defenses  against  the  transferor.  These  rules 
apply  to  debts  secured  by  mortgages  as  well  as  to  other 
debts.  Thus,  if  a  debt  is  in  form  of  a  non-negotiable 
note  for  $1,000  and  is  assigned,  the  assignee  gets  no 
greater  rights  than  the  assignor  had.  If  only  $500  is 
actually  due,  the  assignee  can  enforce  it  for  only  $500, 
regardless  ol  whether  he  knew  this  fact  when  he  took 
the  assignment  of  the  debt  or  not.  If  the  note  is  nego- 
tiable, however,  and  the  assignee  takes  it  for  value,  be- 
fore maturity,  without  notice  that  only  $500  is  actually 
due,  he  takes  it  free  from  defenses  against  the  assignor 
and  can  enforce  it  for  the  full  amount.  In  most  states, 
where  the  mortgage  debt  is  negotiable  in  form,  the  as- 
signee before  maturity  and  for  value  without  notice  can 
not  only  enforce  the  note  personally  against  the  mort- 
gagor in  full,  but  can  likewise  enforce  the  mortgage  which 
secures  it.  To  illustrate,  in  a  certain  case  the  plaintiff 
took  a  negotiable  note  secured  by  a  mortgage,  for  value 
before  maturity,  without  notice  of  any  defense  which 
the  mortgagor  had  against  the  mortgagee,  and  brought 
a  bill  to  foreclose  the  mortgage.  The  mortgagor  claimed 
he  had  given  the  mortgagee  a  lot  of  flour  to  sell  and  ap- 
ply the  proceeds  to  the  payment  of  the  note,  and  that 
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the  value  of  this  flour  should  be  deducted  from  the  mort- 
gage debt.  The  court  held  that,  since  the  plaintiff  had 
no  notice  of  this  arrangement,  he  could  enforce  the  mort- 
gage for  the  full  amount  of  the  note  (30). 

§  36a.  Same:  Contrary  view.  A  few  states  hold,  how- 
ever, that  though  the  note  is  subject  to  the  law  of  nego- 
tiable instruments,  the  mortgage  is  not;  and  while  the 
note  can  be  enforced  free  from  defenses  of  which  the  as- 
signee had  no  notice,  the  mortgage,  if  enforced,  is  sub- 
ject to  all  defenses  against  the  mortgagee.  In  an  Ohio 
case  a  negotiable  note  secured  by  a  mortgage  was  trans- 
ferred to  the  plaintiff,  who  was  a  bona  fide  purchaser 
for  value  without  notice.  The  action  was  a  bill  to  fore- 
close the  mortgage.  The  note  had  been  given  in  pay- 
ment for  a  patent,  but  the  transaction  was  so  fraudulent 
that  it  could  not  be  enforced  by  anyone  who  had  notice 
of  such  fraud.  The  court  held  the  plaintiff  could  not 
enforce  the  mortgage  where  this  fraud  was  set  up  as  a 
defense,  for  the  negotiable  character  of  the  note  did  not 
extend  to  the  mortgage  which  secured  it  (31). 

§  37.  Record  of  assignment.  Assignments  of  mort- 
gages should  be  recorded  in  order  to  charge  subsequent 
purchasers  with  notice  of  the  rights  of  the  assignee. 
Otherwise,  assignments  will  not  be  good  as  to  persons 
who  subsequently  deal  with  the  mortgagee,  thinking  he 
is  still  owner  of  the  mortgage.  The  record  of  the  as- 
signment, however,  is  not  notice  to  the  mortgagor,  for 
his  right  is  prior  to  the  assignment;  and  he  can  safely 


(30)  Carpenter  v.  Longan,  16  Wall.  271. 

(31)  Bailey  v.  Smith,  14  Ohio  State,  396. 
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go  on  dealing  witli  the  mortgagee  as  owner,  making  pay- 
ments, etc.,  until  he  has  actual  notice  of  the  assignment. 
Therefore,  an  assignee  of  a  mortgage  should  always  no- 
tify the  mortgagor  or  his  successors  of  the  assignment. 

Section  5.    Payment,  Eedemption,  and  Discharge. 

§  38.  Payment  or  tender  of  payment:  Before  default 
by  mortgagor.  At  common  law  payment  of  the  mort- 
gage debt,  at  or  before  the  time  it  was  due,  the  "law 
day,"  as  it  was  called,  terminated  the  mortgage  and  re- 
vested the  title  to  the  land  in  the  mortgagor,  upon  entry 
by  him,  without  any  further  formality.  A  tender  of  the 
money  when  due,  according  to  the  condition  in  the  mort- 
gage, also  terminated  the  mortgage,  and  it  could  not 
thereafter  be  enforced,  though  the  mortgagee  could  still 
enforce  the  debt  personally  against  the  mortgagor.  This 
is  still  the  law  in  ''title  theory"  states.  However,  the 
mortgage,  if  recorded,  will  remain  a  cloud  on  the  title 
to  the  land  until  the  record  shows  it  is  released.  Such 
a  cloud  on  title  has  no  effect  on  the  owner's  actual  rights, 
but  it  makes  the  title  apparently  defective.  A  case  arose 
in  Massachusetts  which  illustrates  the  above  principle. 
A  creditor  of  the  mortgagor  made  a  levy  and  sold  the 
equity  of  redemption  on  execution.  This  sale,  being  of 
an  equity,  was  not  valid  if  instead  of  an  equity  the  debtor 
had  the  full  title  to  the  land.  The  mortgagor  had,  in 
fact,  paid  the  mortgage  debt  and  gotten  a  release  of  the 
mortgage,  just  before  the  levy  was  made,  but  the  release 
was  not  recorded.  The  mortgagor  claimed  the  levy  was 
invalid  because  he  had  at  the  time  the  full  legal  title. 
The  court  held  this  was  correct,  for,  as  soon  as  payment 
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was  made,  the  title  revested  in  him,  regardless  of  whether 
a  release  was  given  or  not.  The  release  not  being  nec- 
essary, its  record  was  immaterial  to  the  case.  The  levy 
was  not  properly  made  and  was  invalid  (32).  In  equity, 
and  in  states  where  the  "lien  theory"  prevails,  tender 
or  payment  of  the  debt  at  maturity  extinguishes  the  lien ; 
but,  if  there  is  only  a  tender,  the  mortgagee  can  enforce 
the  debt  personally  against  the  mortgagor,  just  in  the 
''title  theory"  states. 

§  39.  Same:  After  default.  At  common  law  if  the 
debt  was  paid  after  default,,  a  reconveyance  was  neces- 
sary to  revest  title  in  the  mortgagor.  This  is  true  in 
most  "title  theory"  states  to-day.  Tender  of  payment 
has  no  greater  effect  than  payment.  After  tender  of 
IDayment,  the  mortgagee  cannot  enforce  the  mortgage 
or  eject  the  mortgagor  from  the  property.  AVhere  the 
"lien  theory"  prevails,  payment  completely  extinguishes 
the  mortgage  lien  and  tender  has  the  same  effect,  except 
that  it  must  be  kept  good — that  is,  the  mortgagor  must 
be  ready  to  pay  at  any  time  if  pajmient  is  demanded. 
In  such  states  there  is  nc  legal  title  to  be  conveyed,  for 
the  mortgagor  retains  the  title.  If  the  mortgage  is  re- 
corded, the  record  will  constitute  a  cloud  on  the  title, 
if  it  does  not  show  a  discharge;  so  a  formal  discharge 
should  be  obtained  and  the  mortgage  released  of  record. 
In  any  state,  if  the  mortgagee  refuses  to  give  a  release 
voluntarily,  he  can  be  compelled  to  do  so  by  a  bill  in 
equity  to  remove  the  cloud  on  the  title,  or  by  proceedings 
provided  by  statute  for  this  purpose. 


(32)     Grover  v.  Plye,  5  Allen  543. 
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§40.  Enforcement  of  right  of  redemption.  At  any 
time  after  default  and  before  the  mortgage  has  been 
foreclosed,  the  mortgagor  may  exercise  his  right  to  re- 
deem from  the  mortgagee,  unless  his  right  has  been  barred 
by  lapse  of  time.  If  the  mortgagee  refuses  to  consent 
to  redemption,  as  where  he  is  in  possession  claiming  he 
has  an  absolute  deed  to  the  land,  the  mortgagor  has  to 
file  a  bill  in  equity  to  redeem.  In  such  bill  he  must  al- 
lege he  is  ready  and  willing  to  pay  whatever  the  court 
finds  due,  and  must,  in  fact,  pay  when  ordered  to  do  so 
by  the  court.  If  he  does  this,  the  court  will  compel  the 
mortgagee  to  give  up  the  property.  This  right  to  re- 
deem we  have  seen  (§  2,  above)  may  be  cut  off  by  a  fore- 
closure, but  even  when  the  mortgagee  does  not  foreclose 
it  does  not  continue  forever.  The  right  to  redeem  may 
be  barred  by  the  failure  to  exercise  it,  for  the  law  requires 
a  man  to  be  diligent  in  enforcing  his  rights.  Equity  will 
usually  hold  the  right  barred  after  the  lapse  of  the  period 
during  which  suits  at  law  may  be  brought  to  recover 
land.  This  period  is  twenty  years  in  most  states,  but 
less  than  that  in  some.  There  may  be  circum:s lances 
under  which  equity  will  declare  the  right  barred  in  a 
shorter  j^eriod.  The  above  principle,  as  to  barring  the 
right  by  lapse  of  time,  applies  only  when  the  mortgagee 
is  in  possession,  holding  the  land  adversely  to  the  mort- 
gagor. If  the  mortgagor  retains  possession  his  right 
cannot  be  barred  by  lapse  of  time. 

§  41.  Same:  Parties  entitled  to  redeem.  All  persons 
who  acquire  interests  in  the  mortgaged  land,  or  legal 
or  equitable  liens  thereon,  which  are  inferior  to  the  mort- 
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gage  thereon,  are  entitled  to  redeem  from  sucli  mortgage. 
These  parties  are  those  who  acquire  rights  subsequent 
to  the  mortgage,  or  those  whose  rights,  though  prior  in 
time,  are  inferior  to  the  mortgage;  as  when  the  mort- 
gagee is  a  bona  fide  purchaser  without  notice  of  an 
equitable  lien,  or  when  he  recorded  his  mortgage  firs  '■  and 
thus  got  priority  over  former  unrecorded  mortg.-ges. 
Thus,  the  right  to  redeem  may  be  exercised  by  pure' las- 
ers of  all  or  part  of  the  land  from  the  mortgagor  or  his 
assignee,  by  heirs  or  devisees  of  the  mortgagor,  by  sub- 
sequent mortgagees  or  judgment  creditors,  or  by  a  wife 
or  husband  having  dower  rights  in  the  land.  One  whose 
right  is  prior  to  the  mortgage,  as  a  prior  mortgagee,  or 
one  with  no  interest  at  all,  cannot  redeem. 

§  42.  Amount  required  to  be  paid  for  redemption. 
Any  person  who  redeems  from  a  mortgage  must  pay  the 
entire  mortgage  debt,  with  interest,  and  all  other  sums 
to  which  the  mortgagee  may  be  entitled  by  reason  of  the 
mortgage.  All  this  must  be  paid,  no  matter  how  small 
the  interest  of  the  one  redeeming,  for  the  mortgage  se- 
cures the  whole  debt  and  the  mortgagee  cannot  be  re- 
quired to  release  his  lien  until  he  gets  all  that  is  due 
him.  Thus,  where  the  widow  of  the  mortgagor,  having 
a  dower  interest  amounting  to  the  use  of  one-third  of 
the  land  for  life,  filed  a  bill  to  redeem,  the  court  held 
she  could  redeem  only  on  payment  of  all  sums  due  under 
the  mortgage  (33). 

§  43.  Contribution  and  indemnity  between  parties  re- 
deeming.    The  doctrine  of  contribution  is  an  equitable 


(33)     Gibson  v.  Crehore,  5  Pickering  (Mass.)   146. 
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doctrine  to  the  effect  that,  when  there  are  two  or  more 
persons  equally  liable  for  a  debt  and  one  pays  it  all,  he 
is  entitled  to  have  each  of  the  others  contribute  his  share 
of  the  debt.  See  Guaranty  and  Suretyship  in  Volume 
VII  of  this  work.  This  right  he  can  enforce  in  equity. 
Where  there  are  several  persons  entitled  to  redeem  from 
a  mortgage  and  one  pays  the  debt  and  secures  the  release 
of  the  mortgage,  since  this  benefits  the  others  by  remov- 
ing the  lien  from  land  in  which  they  have  interests,  they 
can  be  forced  to  contribute  to  the  one  who  redeemed.  In 
the  case  of  Gibson  v.  Crehore,  stated  in  §  42,  above, 
the  widow,  who  redeemed,  paid  the  whole  debt.  Her  in- 
terest perhaps  amounted  to  one-eighth  the  value  of  the 
land,  and  she  was  no  more  bound  to  pay  than  the  others. 
Therefore,  the  other  owners  should  contribute  to  her 
seven-eighths  of  the  amount  she  paid  to  redeem.  In- 
demnity applies  when  one  has  to  pay  a  debt  who  is  not 
primarily  liable  for  it,  as  where  payment  is  made  by  a 
surety.  See  Guaranty  and  Suretyship,  as  above.  Such 
person  is  entitled  to  indemnity — that  is,  to  repayment 
from  the  one  primarily  liable  to  pay.  We  have  seen 
that,  where  a  mortgagor  transfers  the  land  to  one  who 
assumes  the  mortgage,  the  latter  is  primarily  liable  ( §  29, 
above),  so,  if  the  mortgagor  had  to  pay  the  debt,  he  would 
be  entitled  to  repajTnent  from  his  assignee. 

§  44.  Enforcement  of  contribution  and  indemnity: 
Subrogation.  Subrogation  is  an  equitable  doctrine  by 
which  one,  who  is  compelled  to  pay  a  debt  for  which  he 
is  not  primarily  liable  in  order  to  protect  his  interests, 
is  entitled  to  stand  in  the  place  of  the  original  creditor 
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with  all  the  creditor's  riglits  against  the  one  primarily 
liable  for  the  debt,  and  especially  with  a  right  to  the  se- 
curities which  the  creditor  may  have  for  the  debt.     See 
Guaranty  and  Suretyship  in  Volume  VII  of  tliis  work. 
The  rights  of  contribution  and  indemnity  explained  in 
the  preceding  subsection  are  usually  enforced  by  apply- 
ing the  doctrine  of  subrogation.     Take  the  case  where 
the  widow  having  a  dower  interest  redeemed  from  a 
mortgage  (34).     The  court  said  she  was  entitled  to  con- 
tribution from  the  other  owners.     She  had  no  way  of 
enforcing  this  right  directly,  for  there  was  no  contract 
relation  between  the  parties.    All  of  them  apparently 
had  gotten  their  interests  through  the  death  of  the  mort- 
gagor.    Hence,    the   only   way   to   enforce   contribution 
would  be  by  allowing  the  widow  the  rights  which  the 
owner  of  the  mortgage  had  against  the  land.    He  had 
a  mortgage  on  the  land,  so  the  court  said  the  widow  could 
enforce  this  against  the  land  to  the  extent  of  the  money 
rightfully  due  her.     In  general,  any  person  entitled  to 
redeem,  who  redeems,  may  be  subrogated  to  the  rights 
of  the  mortgagee  against  land  and  against  other  owners 
of  interests  in  the  land,  provided  he  is  not  primarily 
liable  for  the  debt  (35).    Also,  anyone  who  pays  off  the 
mortgage  at  request  of  the  one  primarily  liable,  with 
the  understanding  he  is  to  have  the  benefit  of  the  mort- 
gage, has  the  right  of  subrogation ;  but  if  a  stranger  vol- 
untarily pays  the  debt  he  has  no  such  right. 

§  45.    Marshalling  securities.     Suppose  a  debtor  has 
two  tracts  of  land.     One  man  has  a  mortgage  on  both 


(34)  Gibson  v.  Crehore,  §§42-43,  above. 

(35)  Bergein  v.  Brehm,  123  Ind.  160. 
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tracts  to  secure  a  debt,  and  another  man  lias  a  second 
mortgage  on  one  of  the  tracts.  If  the  first  mortgagee 
enforces  his  right  against  the  land  covered  by  the  sec- 
ond mortgage,  and  exhausts  the  security'',  the  second 
mortgagee  will  have  nothing.  Ordinarily,  the  first  mort- 
gagee has  the  right  to  enforce  his  lien  as  to  any  portion 
of  the  land.  But  there  is  a  principle  in  equity  that  one 
who  has  two  funds,  out  of  which  he  can  secure  satisfac- 
tion of  his  debt,  shall  not  by  his  election  disappoint  one 
who  has  only  one  of  the  funds  to  proceed  against.  This 
applies  to  the  first  and  second  mortgagees  in  such  a  case. 
While  the  first  mortgagee  may  enforce  against  the  land 
covered  by  the  second  mortgage,  if  there  is  not  enough 
left  to  pay  the  second  mortgagee's  debt,  the  latter  is  en- 
titled to  be  subrogated  to  the  first  mortgagee's  right 
against  the  other  tract  of  land,  provided  it  will  not  preju- 
dice the  mortgagor  or  any  third  person  (36). 

§  46.  Merger  of  mortgage  and  equity  of  redemption. 
If  the  mortgagee  of  land  acquires  the  equity  of  redemp- 
tion, the  two  interests  merge  and  the  mortgage  is  extin- 
guished, for  the  mortgagee  owns  both  the  mortgage  and 
the  equity  of  redemption  and  cannot  have  a  mortgage  on 
his  own  land.  In  equity  the  two  interests  are  not  re- 
garded as  merging  when  it  would  prejudice  the  rights 
of  any  person  interested,  or  when  the  contrary  is  neces- 
sary for  purposes  of  justice. 

Section  6.    Mortgage  Foreclosures. 

§  47.  In  general.  As  has  been  previously  stated  (§  2, 
above),  foreclosure  was  allowed  in  order  that  the  mort- 

(36)     Andreas  v.  Hubbard,  50  Conn.  361. 
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gagee  miglit  have  a  means  of  putting  an  end  to  the  equity 
of  redemption,  and  on  foreclosure  the  right  to  redeem 
was  cut  off  and  the  mortgagee  got  the  land.  This  was 
called  strict  foreclosure.  Now  the  decree  for  foreclosure 
usually  orders  a  sale  of  the  property  and  a  payment  of 
the  debt  out  of  the  proceeds.  Any  surplus  is  turned  over 
to  the  mortgagor.  The  mortgagee  cannot  get  the  land, 
unless  he  buys  it  at  the  sale.  Strict  foreclosure  is  not 
allowed  except  in  special  cases,  because  the  land  may  be 
worth  far  more  than  the  mortgage  debt  and  the  mort- 
gagee is  only  entitled  to  the  money  due  him. 

§  48.  When  right  to  foreclose  arises?  The  owner  of 
a  mortgage  has  a  right  to  foreclose  as  soon  as  the  mort- 
gagor fails  to  perform  the  obligation  secured  by  the 
mortgage,  usually  when  he  fails  to  pay  the  debt  when  due. 
The  mortgage,  however,  often  provides  that,  if  the  inter- 
est on  the  debt  is  not  paid  when  due,  the  whole  debt  shall 
immediately  be  due  and  payable  and  foreclosure  may  be 
had,  or,  it  may  provide  that  the  right  to  foreclose  shall 
accrue  on  failure  of  the  mortgagor  to  pay  taxes,  keep 
up  insurance  on  the  premises,  or  on  default  of  some 
other  obligation  calculated  to  affect  the  security  for  the 
debt. 

§  49.  When  right  to  foreclose  is  barred  by  lapse  of 
time?  We  saw  in  a  preceding  subsection  (§40)  that 
when  the  mortgagee  is  in  possession  of  the  land  the  right 
to  redeem  may  be  barred  by  lapse  of  time.  Likewise,  if 
the  mortgagee  fails  to  exercise  his  right  to  foreclose  his 
mortgage  within  a  certain  time,  his  right  will  be  barred. 
When  there  is  no  express  statute  of  limitations,  equity 
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usually  declares  the  right  barred  after  the  lapse  of  the 
period  within  which  action  for  recovery  of  land  may  be 
brought.  After  the  lapse  of  this  period,  it  is  presumed 
that,  since  no  effort  has  been  made  to  enforce  the  mort- 
gage, it  must  have  been  satisfied.  This  presumption  that 
the  mortgage  was  satisfied  may  be  overthrown,  however, 
by  showing  that  within  the  period  the  mortgagor  has 
acknowledged  that  the  debt  is  unpaid,  by  making  a  pay- 
ment or  by  some  other  act.  The  other  right  of  the  mort- 
gagee— the  personal  right  against  the  mortgagor — comes 
within  various  other  statutes  of  limitations,  and  the 
action  on  it  will  be  barred  within  the  period  provided  for 
in  the  statute  which  applies.  These  statutes  vaiy  as 
to  different  kinds  of  obligations,  and  vary  in  different 
states.  The  time  within  which  the  personal  action  is 
barred  is  almost  always  less  than  that  within  which  the 
right  to  foreclose  will  be  barred.  In  most  states  the 
mortgage  can  be  foreclosed  after  the  right  to  sue  the 
mortgagor  personally  is  barred.  In  a  New  York  case  a 
mortgage  had  been  given  to  secure  a  promissoiy  note, 
and  in  that  state  the  action  on  a  note  is  barred  six  years 
after  the  right  to  sue  arises,  if  there  has  been  no  acknowl- 
edgment of  the  debt  meanwhile.  A  bill  to  foreclose  the 
mortgage  was  started  nineteen  years  after  the  note  was 
due.  Foreclosure  was  not  barred  in  New  York  until 
after  twenty  years.  There  had  been  no  partial  payment 
or  other  act  acknowledging  the  debt  since  it  became  due. 
The  court  held  that,  though  the  right  to  sue  on  the  note 
had  long  been  barred,  the  right  to  foreclose  might  be  exer- 
cised at  any  time  within  twenty  years  and  that  fore- 
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closure  should  be  allowed  (37).  In  a  few  states  the  mort- 
gage is  regarded  as  so  much  an  incident  of  the  debt  that 
it  cannot  be  enforced  after  the  right  to  enforce  the  debt 
is  gone.  In  an  Illinois  case,  the  debt  was  in  the  form 
of  a  promissory  note,  and  actions  on  such  notes  are  barred 
after  ten  years.  A  bill  to  foreclose  the  mortgage  was 
filed  more  than  ten  years  after  the  debt  was  due,  and  the 
court  held  that  the  mortgage,  being  a  mere  incident  to  the 
debt,  could  not  be  enforced  after  action  on  the  note  was 
barred  (38). 

§  50.  Strict  foreclosure.  Strict  foreclosure  is  a  fore- 
closure by  which  the  mortgagee  gets  the  land  free  from 
the  right  of  redemption.  The  decree  provides  that  if  the 
debt  is  not  paid  by  a  certain  date  the  right  to  redeem 
shall  be  gone  forever.  Strict  foreclosure  is  not  allowed 
when  the  land  is  worth  more  than  the  amount  of  the 
debt,  for  it  would  result  in  the  mortgagee  getting  more 
than  he  is  entitled  to.  It  is  allowed  in  many  states  when 
the  rights  of  the  mortgagor  will  not  be  prejudiced. 
When  the  land  is  not  sufficient  to  satisfy  the  mortgage 
debt,  strict  foreclosure  may  be  had  without  injustice  to 
anyone.  By  it  the  rights  of  the  mortgagor  and  of  persons 
who  have  junior  liens  can  be  cut  off.  A  strict  foreclosure 
satisfies  the  mortgage  to  the  extent  of  the  value  of  the 
land  and  the  mortgagee  can  sue  the  debtor  personally 
for  any  unsatisfied  part  of  the  debt. 

§  51.  Foreclosure  by  entry  and  by  writ  of  entry.  Fore- 
closure by  entry  and  by  writ  of  entr^^  are  forms  of  fore- 


(37)  Pratt  v.  Huggins,  29  Barb.  277. 

(38)  Harris  v.  Mills,  28  111.  44. 
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closure  provided  for  in  some  of  the  New  England  states. 
The  effect  is  similar  to  that  of  strict  foreclosure,  the 
mortgagee  getting  the  land  and  the  debt  being  satisfied 
to  the  extent  of  the  value  of  the  land. 

§  52.  Equitable  proceeding  for  sale  of  mortgaged 
premises.  The  usual  method  of  foreclosing  a  mortgage 
is  by  a  proceeding  in  equity,  or  a  proceeding  under  some 
statute  provided  for  the  purpose,  to  sell  the  land  and  pay 
the  debt  out  of  the  proceeds.  The  sale  is  made  by  a  mas- 
ter in  chancery  or  some  other  officer  of  the  court,  who 
gives  the  purchaser  a  deed  to  the  land,  pays  the  mort- 
gagee the  sum  due  him,  applies  the  surplus,  after  deduct- 
ing the  costs,  to  any  junior  lien  which  may  be  on  the  land, 
and  pays  any  remainder,  after  all  claims  are  satisfied, 
to  the  mortgagor.  A  purchaser  at  a  foreclosure  sale  in  a 
** title  theory"  state  gets  whatever  record  title  the  mort- 
gagor had  when  he  made  the  mortgage.  His  title  is  good 
as  to  all  persons  whose  rights  were  inferior  to  the  mort- 
gage. He  takes  subject  to  all  rights  superior  to  the 
mortgage  which  was  foreclosed.  Hence,  when  a  second 
mortgage  is  foreclosed,  the  purchaser  at  the  sale  takes 
subject  to  the  first  mortgage  and  the  first  mortgagee  may 
foreclose  at  any  time.  The  purchaser  knows  this  or  can 
easily  find  it  out,  so  of  course  he  will  bid  only  what  he  is 
willing  to  pay  for  the  land  subject  to  the  first  mortgage. 
In  many  states  the  statute  gives  a  short  period — from 
six  months  to  two  years  usually — within  which  persons 
entitled  to  redeem  may  redeem  after  foreclosure  sale,  the 
purchaser  getting  his  deed  after  this  time  has  expired. 
This  is  a  purely  statutory  right  and  did  not  exist  at  com- 
mon law. 
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§  53.  Mortgage  with  power  of  sale.  It  is  often  pro- 
vided in  a  mortgage  that,  on  default  by  the  mortgagor, 
the  mortgagee  may  sell  the  land  without  judicial  pro- 
ceedings. Such  a  "power  of  sale"  is  valid  in  most  states, 
though  there  are  a  few  states  which  refuse  to  allow  a 
sale  except  by  judicial  proceedings.  The  power  of  sale 
makes  the  mortgagee  the  agent  of  the  mortgagor  to  sell 
the  land,  and  therefore  the  principles  of  the  laws  of 
agency  apply.  Death  of  the  principal  terminates  an 
agency,  unless  it  is  what  is  called  an  ''agency  coupled 
with  an  interest."  See  Agency,  §§  46  47,  in  Volume  I 
of  this  work.  In  ''title  theory"  states  the  mortgagee 
has  an  agency  coupled  with  an  interest,  so,  if  there  is  a 
power  of  sale  in  the  mortgage,  the  death  of  the  mortgagor 
does  not  revoke  the  power  to  sell  the  land.  The  beneficial 
interest  of  the  mortgagee,  even  in  "lien  theory"  states, 
is  generally  held  sufficient  to  satisfy  this  doctrine,  though 
in  a  few  states  the  power  is  terminated  by  the  death  of 
the  mortgagor.  All  agree  that  there  is  such  an  interest 
that  the  mortgagor  cannot  revoke  the  power  of  sale  dur- 
ing his  lifetime.  Statutes  usually  provide  that  the  sale 
must  be  public,  after  proper  notice  of  it  has  been  given. 
In  the  absence  of  statute  the  sale  may  be  private.  Since 
a  mortgagee  selling  under  a  power  of  sale  is  acting  as 
agent  of  the  mortgagor,  he  is  not  allowed  to  purchase 
at  the  sale,  unless  the  mortgagor  gives  him  permission; 
for  an  agent  cannot  himself  purchase  what  the  principal 
has  given  him  power  to  sell,  unless  the  principal  consents. 
The  purchaser,  at  a  sale  made  under  the  power  given  in 
the  mortgage,  gets,  in  a  "title  theory"  state,  the  title 
which  the  mortgagor  had  when  he  made  the  mortgage, 
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because  that  title  is  in  the  mortgagee  who  makes  the  sale. 
Therefore,  a  purchaser  takes  free  from  all  subsequent 
liens  and  is  in  as  good  a  position  as  if  he  had  bought  at  a 
foreclosure  sale.  The  same  result  is  reached  in  ''lien 
theory"  states,  since  the  exercise  of  the  power  conveys 
the  title  as  it  was  when  the  lien  became  effective. 

§  54.  Sale  under  trust  deed.  When  a  trust  deed  is 
given  to  secure  the  payment  of  a  debt  it  is  regarded  as 
a  mortgage.  The  trustee  is  given  power  to  sell  the  land 
and  apply  the  proceeds  to  the  mortgage  debt,  if  default  is 
made  in  payment  of  the  debt.  A  sale  by  such  a  trustee 
passes  to  the  purchaser  the  title  which  the  trustee  has. 
A  trustee,  like  a  mortgagee,  selling  under  a  power  of  sale, 
is  not  permitted  to  purchase  the  property  himself.  On 
sale,  either  by  a  trustee  under  a  trust  deed,  or  by  mort- 
gagee under  a  power  of  sale,  the  surplus  proceeds  after 
the  debt  is  paid  belong  to  the  mortgagor. 

§  55.  Effect  of  mortgage  providing  for  attorneys'  fees. 
An  agreement  in  the  mortgage  that,  in  the  event  of 
foreclosure,  a  certain  sum  shall  be  allowed  for  attorneys* 
fees  is  found  in  many  mortgages.  But  if  the  courts  con- 
sider the  amount  named  in  the  mortgage  too  large,  they 
will  allow  only  what  they  consider  reasonable. 

§  56.  Parties  entitled  to  foreclose:  Mortgagee  and 
assignees.  The  mortgagee  is  the  jiroper  person  to  fore- 
close, if  he  still  owns  the  mortgage  debt.  If  he  has  as- 
signed the  mortgage  debt,  even  without  the  mortgage, 
the  assignee  is  the  one  who  then  has  the  right  to  enforce 
the  mortgage.  A  mortgagee  who  has  assigned  the  debt 
no  longer  has  any  right  to  foreclose,  for,  even  though  ho 
has  not  transferred  the  mortgage  and  still  has  the  legal 
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title  to  tlie  land,  he  only  holds  this  in  trust  for  the  benefit 
of  the  owner  of  the  debt;  but,  as  the  holder  of  the  legal 
title,  he  should  be  made  a  party  to  the  suit  so  that  the 
court  can,  at  the  sale,  pass  this  title  to  the  purchaser. 
Any  person  who  owns  a  portion  of  the  debt  has  the  benefit 
of  the  security,  and  hence  may  foreclose  the  mortgage. 
If  he  cannot  get  the  other  owners  to  join  him  as  parties 
plaintiff,  he  must  in  his  bill  to  foreclose  make  them  par- 
ties defendant,  in  order  to  pass  a  clear  title  to  the  pur- 
chaser at  the  sale,  for,  whatever  rights  they  have  in  the 
land,  will  persist  unless  they  are  made  parties  to  the  suit. 
Eights  of  those  interested,  either  in  the  debt  secured  or  in 
the  land,  cannot  be  cut  off  unless  they  are  made  parties 
to  the  suit;  but,  if  made  parties,  they  may  assert  such 
rights  and  will  be  bound  by  the  decree  of  the  court. 

§  57.  Same:  Personal  representatives  of  mortgagee 
or  assignees.  On  death  of  the  owner  of  the  mortgage, 
the  debt,  being  personal  property,  passes  to  his  personal 
reiDresentatives,  and  with  it  the  right  to  foreclose.  If  he 
had  the  legal  title,  this  passes  as  real  estate  to  his  heirs 
or  devisees,  who  hold  it  in  trust  for  the  benefit  of  the 
owner,  just  as  the  mortgagee  would  hold  it  after  he 
assigned  the  debt.  There  is  a  conflict  of  authorit}^  as  to 
whether  such  persons  should  be  made  parties  to  a  bill  to 
foreclose,  or  not.    Strictly,  they  seem  proper  parties. 

§  58.  All  parties  interested  in  land  should  be  joined 
in  foreclosure.  The  purpose  of  forclosure  is  to  cut  off 
all  rights  to  the  land  inferior  to  the  mortgage.  It  is 
therefore  necessary  that  all  persons,  who  have  interests 
which  would  entitle  them  to  redeem,  should  be  made  par- 
ties to  the  suit,  so  that  the  decree  of  the  court  will  be 
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binding  on  them.  Those  not  made  parties  will  not  have 
their  rights  cut  off  by  tjie  decree.  Persons  who  assert 
adverse  claims  to  the  land,  paramount  to  the  mortgage, 
need  not  be  made  parties.  Their  rights,  if  valid,  are 
superior.  The  foreclosure  only  cuts  off  inferior  rights 
and  the  land  is  sold  subject  to  all  superior  liens. 

§  59.  Deficiency  decrees  in  foreclosure  proceedings. 
We  have  seen  that  the  mortgagor  is  personally  liable  for 
the  mortgage  debt.  A  mortgagee  can  sue  him  at  law  and 
foreclose  the  mortgage  at  the  same  time.  The  fact  he 
has  started  one  proceeding  does  not  bar  the  other,  but  he 
can  pursue  both  remedies  until  the  debt  is  satisfied.  For- 
merly, if  he  foreclosed  and  sold  the  land  and  the  proceeds 
were  not  sufficient  to  satisfy  the  debt,  he  had  then  to  sue 
at  law  to  recover  the  deficiency.  In  most  states  today, 
statutes  provide  that  the  court,  in  a  foreclosure  proceed- 
ing, may  provide  for  a  deficiency  decree.  If  the  proceeds 
of  the  sale  pay  only  part  of  the  debt,  the  court  will  then 
enter  a  decree  for  the  remainder  of  the  money  due,  and 
the  mortgagee  can  le\y  execution  against  other  property 
of  the  mortgagor.  Thus  the  mortgagee  gets  the  sale  of 
the  land  and  a  judgment  for  the  part  of  the  debt  unsatis- 
fied, in  the  one  proceeding. 


CHAPTER  11. 

CHATTEL  MORTGAGES. 

Section  1.     Nature,  Form,  and  Validity. 

§  60.  Historical  development.  At  common  law  a 
mortgage  of  personal  property  was  a  sale  or  transfer  of 
the  title  on  condition  that,  if  the  debt  secured  was  paid 
when  due,  the  sale  should  become  void  and  the  title  revert 
to  the  mortgagor,  but  otherwise  to  remain  in  full  force. 
If  the  debt  was  not  paid,  the  title  of  the  mortgagee  be- 
came absolute,  and  the  mortgagor  lost  all  right  to  the 
mortgaged  property;  so,  in  fact,  a  chattel  mortgage 
amounted  to  a  conditional  sale,  and  it  still  is  so  regarded 
in  the  courts  of  law.  As  in  the  case  of  real  mortgages, 
there  was  no  way  by  which  the  mortgagor  could  pay  his 
debt  and  get  back  the  property,  however  valuable  it  might 
be,  after  he  had  once  made  default  in  payment;  and  it 
made  no  difference  that  he  failed  to  make  payment  by 
reason  of  some  fraud  or  mistake.  Equity,  considering 
that  the  real  nature  of  the  transaction  was  a  transfer  of 
the  property  to  the  mortgagee  to  secure  the  payment  of 
a  debt,  allowed  the  mortgagor  to  recover  his  property 
on  payment  of  the  amount  due,  thus  regarding  the  mort- 
gagee as  having  a  mere  lien  on  the  property  as  security 
for  his  debt.  This  right  to  redeem  allowed  in  courts  of 
equity  was,  and  still  is,  called  the  "equity  of  redemption.'^ 
To  enable  the  mortgagee  to  cut  off  this  equity  of  redemp- 
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tion,  after  default,  equity  allowed  liim  to  foreclose  his 
mortgage  just  as  in  case  of  real  estate  mortgages.  Up 
to  this  point  the  law  of  chattel  and  of  real  estate  mort- 
gages developed  in  the  same  way  (see  §§1-3,  above). 
For  some  reason,  perhaps  because  chattel  mortgages  were 
formerly  less  common  than  real  estate  mortgages,  chattel 
mortgages  never  came  to  be  regarded  by  the  law  courts 
as  anything  more  than  conditional  sales,  and,  after  de- 
fault, the  mortgagor  even  today  can  get  no  relief  in  a 
court  of  law.  In  almost  all  states  the  "title  theory"  of 
mortgages  prevails  as  to  chattel  mortgages,  and  the  right 
to  redeem  is  not  a  legal  right  and  can  only  be  enforced 
by  resorting  to  a  court  of  equity. 

§  61.  Chattel  mortgage  distinguished  from  sale  with 
right  to  repurchase.  A  chattel  mortgage  is  often  hard 
to  distinguish  from  a  sale  with  the  right  to  repurchase, 
because  they  are  both  in  form  conditional  sales  and  in 
courts  of  law  are  treated  the  same.  But  in  equity,  if  the 
transaction  was  to  secure  a  debt,  it  is  a  mortgage,  so  the 
important  fact  whether  it  was  so  intended  has  to  be  de- 
termined. Where  it  is  clear  there  is  a  debt  secured,  the 
transaction  is  a  mortgage,  of  course;  and,  if  it  is  merely 
shown  there  is  a  debt  between  the  parties,  the  presump- 
tion is  that  the  transaction  is  a  mortgage,  though  this 
presumption  may  be  overcome  by  clear  evidence  that  a 
conditional  sale  was  really  intended.  Inadequacy  of  price 
also  indicates  a  mortgage.  Whenever  the  evidence  is  such 
that  the  court  is  doubtful  what  was  intended,  it  always 
presumes  the  transaction  is  a  mortgage.  In  an  early  Ala- 
bama case  there  was  an  instrument  in  the  form  of  an 
absolute  transfer  of  the  property  to  the  defendant.    An- 
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other  instrument,  made  two  months  later,  gave  the  plain- 
tiff the  right  to  repurchase  the  property  at  a  certain  date. 
At  the  time  the  first  instrument  was  executed,  there  was 
a  debt  due  the  defendant  from  the  plaintiff.  The  plaintiff 
was  to  retain  the  possession  of  the  property.  After  fail- 
ing to  repurchase,  the  plaintiff  brought  a  bill  to  redeem. 
The  defendant  claimed  the  transaction  was  a  sale  with 
right  to  repurchase.  The  court  said  it  had  doubt  as  to 
whether  an  absolute  sale  was  intended,  but  that  it  was  a 
practice  of  courts  of  equity,  when  in  doubt  as  to  whether 
there  was  a  conditional  sale  or  mortgage,  to  declare  it  a 
mortgage.  Accordingly  the  plaintiff  was  allowed  to 
redeem  (1). 

§  62.  Chattel  mortgage  distinguished  from  pledge. 
There  are  two  important  distinctions  between  a  chattel 
mortgage  and  a  pledge.  The  first  of  these  is  that  in  a 
chattel  mortgage  the  legal  title  passes  to  the  mortgagee, 
while  the  pledgor  retains  the  title,  a  pledge  being  a  mere 
giving  of  the  possession  of  the  property  to  hold  as  secur- 
ity. The  second  distinction  is  that  the  pledge  from  its 
nature  cannot  exist,  unless  possession  is  given  to  the 
pledgee,  while  the  fact  the  possession  is  retained  by  a 
mortgagor  has  no  effect  whatever  on  the  validity  of  the 
mortgage.  In  fact,  chattel  mortgagors  commonly  keep 
possession  of  the  mortgaged  property.  A\^en  the  trans- 
action is  oral  and  possession  is  delivered  over,  whether 
it  is  a  pledge  or  a  mortgage  is  a  question  of  intention  of 
the  parties,  the  presumption  being  in  favor  of  a  pledge. 
When  there  is  an  instrument  in  the  form  of  a  mortgage, 


(1)     Locke  V.  Palmer,  26  Ala.  312. 
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however,  the  transaction  cannot  be  shown  to  be  a  pledge. 
A  case  arising  in  New  York  illustrates  the  difference 
between  a  mortgage  and  a  pledge.  A  plaintiff  sued  in 
trover,  claiming  he  had  pledged  three  horses  to  the  de- 
fendant and  the  defendant  had  wrongfully  refused  to 
receive  payment  of  the  debt  and  return  them.  The  de- 
fendant produced  an  absolute  bill  of  sale  of  the  horses 
for  a  certain  sum,  and  a  separate  writing  of  the  same 
date  binding  him  to  return  them  if  the  sum  was  repaid 
by  a  certain  date.  The  court  held  the  plaintiff  could  not 
recover,  as  this  was  a  mortgage  and  not  a  pledge.  It 
said,  **A  mortgage  is  an  absolute  pledge  to  become  an 
absolute  interest  if  not  redeemed  within  a  specified  time. 
After  the  condition  is  forfeited  the  mortgagee  has  an 
absolute  interest  in  the  thing  mortgaged,  whereas  the 
pawnee  has  but  a  special  property  in  the  goods  to  detain 
them  for  his  security"  (2).  This  case  also  illustrates  the 
view  law  courts  take  of  chattel  mortgages,  for  the  trans- 
action here  was  clearly  a  chattel  mortgage  and  the  mort- 
gagee was  declared  to  have  absolute  title  to  the  horses, 
since  the  mortgagor  had  not  paid  the  debt  when  it  was 
due. 

§  63.  Form  of  chattel  mortgages.  At  common  law  a 
parol  contract  of  sale  of  personal  property  is  just  as  valid 
as  a  written  agreement.  A  chattel  mortgage  is  but  a  con- 
ditional sale,  and  therefore  is  perfectly  valid  though  made 
orally.  In  many  states,  however,  a  parol  mortgage  is  not 
enforceable  because  a  section  of  the  statute  of  frauds 
requires  all  contracts  for  the  sale  of  goods,  wares,  and 


(2)     Brown  v.  Bennett,  8  Johnson  75. 
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merchandise,  when  amounting  to  more  than  a  certain  sum 
in  value,  to  be  in  writing.  Where  such  a  statute  is  in 
force  a  chattel  mortgage  must  be  in  writing  if  for  a  sum 
within  the  statute.  Another  difficulty  about  a  parol  mort- 
gage is  that  it  cannot  be  recorded,  and  recording  is  re- 
quired by  statute  in  most  states  to  protect  the  mortgagee 
from  subsequent  purchasers  who  have  no  notice  of  the 
mortgage,  if  possession  of  the  property  is  retained  by  the 
mortgagor.  A  chattel  mortgage  usually  consists  of  a 
bill  of  sale  of  the  goods,  with  a  condition  attached.  No 
l^articular  form  of  words  is  required,  it  being  enough 
if  the  language  is  sufficient  to  pass  title  to  personal  prop- 
erty. Many  states,  in  order  to  prevent  clandestine  bills 
of  sale,  made  to  defraud  creditors  of  the  mortgagor,  re- 
quire that  the  mortgagor  attach  his  affidavit  to  the  effect 
that  the  mortgage  was  made  in  good  faith,  in  order  to 
make  it  valid  except  as  between  the  parties. 

§  64.  Same:  Absolute  conveyance.  The  defeasance 
or  condition  may  be  in  a  separate  instrument,  just  as  in 
the  case  of  real  estate  mortgages.  Such  instrument,  how- 
ever, must  be  intended  as  a  part  of  the  original  transac- 
tion; though,  if  so  intended,  it  need  not  be  made  at  the 
same  time.  Such  defeasance  is  sufficient  if  it  is  shown 
that  the  bill  of  sale,  absolute  in  form,  was  intended  to 
secure  the  payment  of  a  debt.  This  was  shown  in  the 
case  of  Brown  v.  Bennett  in  the  preceding  subsection. 
There  the  bill  of  sale  and  defeasance  were  separate,  but, 
although  they  were  made  two  months  apart,  they  were 
considered  as  part  of  one  transaction.  In  a  court  of 
equity  it  can  be  shown  by  extrinsic  evidence  that  an 
absolute  bill  of  sale  was  intended  as  a  mortgage,  or  that 


CHATTEL  MORTGAGES  281 

there  was  a  purely  oral  defeasance  (3).  In  a  court  of 
law,  however,  extrinsic  evidence  cannot  be  admitted  to 
vary  the  terms  of  the  writing,  though  if  the  sale,  too,  is 
oral,  there  may  be  an  oral  defeasance.  The  only  difficulty 
where  the  bill  of  sale  is  written  and  the  defeasance  oral 
is  the  rule  of  evidence  by  which  parol  evidence  cannot  be 
used  to  vary  the  terms  of  the  written  instrument. 

§  65.  Property  subject  to  chattel  mortgage:  Fixtures. 
The  general  rule  is  that  any  personal  property,  which  is 
subject  to  present  sale,  is  subject  to  chattel  mortgage; 
for  a  chattel  mortgage  is  in  form  a  conditional  sale. 
There  arises  a  great  deal  of  difficulty  as  to  chattel  mort- 
gages on  fixtures.  Fixtures  include  a  vast  variety  of  arti- 
cles which  are  more  or  less  firmly  attached  to  land,  or  to 
buildings  on  land,  and  in  law,  by  such  attachment,  cease 
to  be  chattels  and  become  a  part  of  the  real  estate.  (See 
Landlord  and  Tenant,  Chapter  VI,  in  Volume  IV  of  this 
work.)  A  chattel  mortgage  may  be  given  before  attach- 
ing the  chattel  to  the  land,  but,  after  attaching,  the  title 
cannot  be  in  the  chattel  mortgagee  because  he  has  a 
chattel  mortgage  only  and  the  articles  covered  have 
changed  their  character  and  become  real  estate.  The 
chattel  mortgage  does  not  amount  to,  nor  was  it  intended 
as,  a  mortgage  on  real  estate,  and  therefore,  when  the  fix- 
ture is  attached  to  the  land,  the  title  to  it  is  in  the  land 
owner.  But  such  a  chattel  mortgage  is  good  in  equity 
between  the  parties.  Suppose,  however,  the  land  to  which 
the  mortgaged  chattels  are  attached  is  mortgaged.  Here 
a  conflict  arises  between  the  two  mortgagees.    Where  the 


(3)     Parks  v,  Hall,  2  Pickering  (Mass.)  206. 
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real  estate  mortgage  was  in  existence  at  the  time  the 
chattels  were  attached  to  the  land,  the  rule  is  that  the 
chattel  mortgagee  has  a  right  in  equity  to  a  lien  to  the 
extent  to  which  the  attachment  of  the  chattels  or  fixtures 
increases  the  value  of  the  land,  for  the  real  mortgagee 
did  not  rely  on  this  additional  value  when  he  took  his 
mortgage.  There  are  some  courts,  however,  which  hold 
that  when  the  fixtures  are  attached  they  become  a  part 
of  the  realty,  subject  to  the  mortgage  on  the  land;  and, 
even  though  the  parties  to  the  chattel  mortgage  agree  that 
they  shall  remain  chattels,  this  agreement  does  not  affect 
the  right  of  the  real  mortgagee. 

§  66.  Conflict  between  real  and  chattel  mortgages: 
Illustrations.  The  rule  as  first  stated  is  illustrated  by  a 
leading  Michigan  case.  In  this  case  an  owner  of  timber 
land,  which  was  subject  to  a  mortgage,  purchased  an 
engine  for  a  saw  mill  he  wished  to  build,  and  gave  the 
vendor  a  chattel  mortgage  for  part  of  the  price,  the  par- 
ties agreeing  the  engine  should  remain  a  chattel.  It  was 
set  upon  the  land.  The  chattel  mortgage  was  properly 
executed  and  recorded.  The  real  mortgagee  foreclosed 
his  mortgage,  sold  the  property,  and  the  purchaser  at  the 
foreclosure  sale  took  possession  of  the  property,  includ- 
ing the  engine.  On  his  refusal  to  give  up  the  engine  to  the 
chattel  mortgagee,  the  latter  sued  him  in  trover.  The 
court  held  he  should  recover,  for  the  engine  was  erected 
subject  to  an  agreement  that  it  should  remain  a  chattel, 
and  the  real  mortgagee  was  in  no  way  misled  by  the  trans- 
action between  the  chattel  mortgagee  and  mortgagor  (4). 


(4)     Crippen  v.  Morrison,  13  Michigan  23. 


CHATTEL  MORTGAGES  283 

Where  the  mortgaged  chattel  is  attached  before  the  real 
mortgage  is  executed,  the  better  view  is  that  the  real 
mortgagee  gets  a  prior  right  to  all  that  is  a  part  of  the 
realty  when  he  gets  his  mortgage,  and  consequently  he  has 
a  prior  right  to  the  fixtures.  In  an  Ohio  case  an  engine,  on 
which  a  chattel  mortgage  had  been  given  and  an  agree- 
ment made  that  it  was  to  remain  a  chattel,  was  set  up  in  a 
saw  mill.  Then  a  mortgage  was  given  on  the  land.  The 
land  was  sold  on  foreclosure  of  the  real  mortgage,  and  the 
chattel  mortgagee  sued  the  purchasers  at  the  foreclosure 
sale  for  conversion  of  the  engine.  The  court  held  the  en- 
gine when  attached  became  a  part  of  the  land,  and  was 
conveyed  to  the  real  mortgagee  by  his  mortgage.  The 
chattel  mortgagee  had  no  title  to  the  engine  after  it  was 
attached,  and  his  right  would  not  prevail  unless  the  real 
mortgagee  had  notice  of  it  when  he  took  his  mortgage  (5). 
In  the  above  case  the  chattel  mortgage  was  recorded,  but, 
as  a  rule,  a  chattel  mortgage  record  is  not  constructive 
notice  to  one  who  acquires  rights  in  real  estate,  so  this 
did  not  aid  the  chattel  mortgagee.  While  the  above  case 
represents  the  logical  view,  there  is  a  conflict  on  this  point 
and  many  courts  hold  that  when  the  parties  agree  a  chattel 
shall  remain  a  chattel  it  does  not,  by  attachment  to  realty, 
become  part  of  such  realty;  and  therefore  the  chattel 
mortgage  is  superior  to  any  real  estate  mortgage  whether 
made  before  or  after  the  attachment  of  the  mortgaged 
chattel  to  the  land. 

§  67.     Chattel  mortgage  of  future  property.    A  chattel 
mortgage,  being  in  form  a  sale  on  condition,  cannot  cover 


(5)     Brennan  v.  Whitaker,  15  Ohio  State  446. 

Vol.  V— 20 
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property  to  be  acquired  in  the  future;  for,  as  a  general 
rule,  one  cannot  make  a  present  sale  of  an  article  he  does 
not  own.  (See  Sales,  §§  29-32,  in  Volume  III  of  this  work.) 
To  illustrate,  one  cannot  give  a  legal  mortgage  on  a  stock 
of  goods  in  a  store  where  goods  are  being  constantly  sold 
and  replaced  with  new  purchases,  so  as  to  cover  the  goods 
purchased  after  the  mortgage  was  given.  The  attempt 
to  make  such  a  mortgage  is  sufficient  to  give  a  lien  in 
equity  on  the  after-acquired  goods,  but,  this  being  only 
an  equitable  right,  is  not  good  against  subsequent  pur- 
chasers for  value,  without  notice  of  such  right  (6).  Some 
courts  of  equity  hold  an  attempted  mortgage  of  after- 
acquired  property  amounts  to  a  contract  to  give  a  mort- 
gage on  the  property,  and  can  be  specifically  enforced  in 
equity,  a  contract  to  give  a  mortgage  being  specifically  en- 
forceable. 

§  68.  Description  of  property.  The  property  covered 
by  a  chattel  mortgage  should  be  described  so  particularly 
that  it  can  be  identified.  If  this  description  is  indefinite, 
extrinsic  evidence  cannot  be  used  to  show  what  property 
is  really  covered.  But  the  description  need  not  be  so  care- 
ful that  a  stranger  without  any  aid  could,  by  referring  to 
the  mortgage,  select  the  goods  covered  by  it.  Evidence 
can  be  admitted  to  identify  the  mortgaged  goods  by  show- 
ing they  come  within  the  description.  Thus  such  descrip- 
tions as:  ''two  horses  belonging  to  the  mortgagor"  (7), 
or  ''all  my  goods  or  tools  in  my  shop"  (8),  or,  "my  entire 

f6)     Holroyd  v.  Marshall,  10  House  of  Lords  Cases  191. 

(7)  Harding  v.  Coburn,  12  Met.  333. 

(8)  Brooks  v.  Aldrich,  17  N.  H.  443. 
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crop  of  cotton  and  corn  for  the  present  year"  (9),  are 
sufiiciently  definite.  It  is  best,  however,  to  describe  the 
property  covered  by  the  mortgage  so  definitely  that  there 
can  be  no  question  as  to  the  identity  of  the  mortgaged 
property. 

§  69.    Description  of  mortgage  debt.    The  obligation 
secured  by  a  mortgage  may  be  pre-existing,  contempo- 
raneous, or  one  to  arise  in  the  future.    The  debt  must  be 
so  definitely  described  and  limited  in  the  mortgage,  that  it 
mtiy  be  recognized  and  distinguished  from  other  debts.    A 
general  description  is  sufficient,  and  it  is  not  necessary  to 
state  the  exact  amount  of  the  debt,  or  the  time  of  payment, 
if  means  are  provided  so  that,  by  reference  to  other  pa- 
lmers, it  can  be  ascertained  what  debt  was  intended  to  be 
secured  by  the  mortgage,  and  when  it  falls  due.    Descrip- 
tions such  as:  "what  I  may  owe  on  my  books,"  and,  "all 
sums  that  the  mortgagee  may  become  liable  to  pay"  have 
been  held  good  (10).     A  chattel  mortgage  to  secure  ad- 
vances to  be  made  in  the  future  is  valid,  and  secures  all 
advances  made  in  good  faith,  without  actual  notice  of  the 
rights  of  third  parties  which  were  acquired  subsequent  to 
the  mortgage.     The  mortgage  need   not   even  state  the 
amounts  intended  to  be  advanced,  but,  if  a  definite  amount 
is  stated  in  a  mortgage  made  for  future  advances,  the 
mortgage  cannot  be  enforced,  as  against  subsequent  |nir- 
chasers,  for  a  larger  sum.     If  given  for  a  larger  sum  than 
is  advanced  it  can  be  enforced  only  for  the  sum  which  is 
actually  due. 


(9)  Ellis  V.  Martin,  60  Ala.  394. 

(10)  Lawrence  v.  Tucker,  21  Howard  (U.  S.)  14. 
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§  70.  Execution  and  delivery  of  chattel  mortgage. 
The  statute  of  frauds  requires  written  instruments  to  be 
signed  by  the  party  to  be  charged,  and  this  statute  applies 
to  chattel  mortgages.  Consequently,  the  instrument 
should  be  signed  by  the  mortgagor.  It  is  not  necessary  to 
seal  a  chattel  mortgage,  however,  unless  a  specific  statute 
requires  it,  for  it  is  a  conditional  sale  in  form  and  may  be 
valid  though  made  orally.  It  is  quite  common,  however,  to 
seal  chattel  mortgages.  After  execution  of  a  sealed  chat- 
tel mortgage  it  must  be  delivered  by  the  mortgagor  to  the 
mortgagee  and  accepted  by  the  latter,  before  it  is  valid; 
the  law  in  this  respect  being  the  same  as  in  respect  to 
other  common  law  or  mercantile  specialties,  such  as  deeds 
or  promissory  notes. 

§  71.  Formalities  required  as  against  innocent  pur- 
chasers of  mortgag-ed  property:     Change  of  possession. 

By  agreement  or  permission  of  the  mortgagee,  the  mort- 
gagor is  usually  allowed  to  remain  in  possession  of  the 
mortgaged  property.  Assuming  that  this  retention  of 
possession  is  not  actually  fraudulent,  the  rights  of  inno- 
cent purchasers  of  the  property  from^the  mortgagor  de- 
pend upon  considerations  similar  to  those  governing  the 
rights  of  such  purchasers  from  a  vendor  of  chattels  who 
remains  in  possession,  concerning  which  there  is  a  conflict 
of  judicial  opinion.  (See  Sales,  §§  77-78,  in  Volume  III  of 
this  work.)  In  many  states  there  is  in  such  cases 
a  presumption  of  fraud,  which  must  be  explained  in  order 
to  protect  the  mortgagee.  In  some  the  presumption  of 
fraud  is  conclusive.  The  mortgagee  is,  of  course,  pro- 
tected where  he  actually  takes  and  continues  in  the  pos- 
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session  of  the  mortgaged  property.  In  most  or  all  states 
this  question  is  now  obsolete,  on  account  of  the  existence 
of  recording  statutes,  described  below. 

§  72.  Same :  Recording  acts.  In  order  to  enable  a 
party  to  make  a  valid  chattel  mortgage  and  retain  posses- 
sion of  the  mortgaged  property,  recording  laws  are  in 
force  in  most  of  the  states  which  provide  that,  if  a  chattel 
mortgage  is  not  recorded  or  filed  according  to  the  require- 
ments of  the  statute,  it  shall  not  be  valid  as  against  sub- 
sequent purchasers  and  creditors  if  the  mortgagee  does 
not  take  possession.  Anyone  interested,  by  searching  the 
chattel  mortgage  records,  can  find  out  whether  personal 
property  is  mortgaged,  and,  if  no  mortgage  appears  on 
record,  can  safely  proceed  to  purchase  or  take  a  mortgage 
on  such  property  in  the  owner's  possession.  A  mort- 
gagee, on  the  other  hand,  by  recording  or  filing  his  mort- 
gage, can  protect  himself  against  subsequent  bona  fide 
purchasers  and  creditors,  for  the  chattel  mortgage  record 
is  constructive  notice  of  his  mortgage  as  to  all  third  par- 
ties. If  the  mortgagor  resides  in  the  state,  the  mortgage 
must  be  recorded  in  the  county  where  he  resided  when  it 
was  executed,  or,  by  some  statutes,  in  the  county  where 
the  property  is  located;  if  he  lives  outside  the  state,  it 
must  be  recorded  where  the  mortgaged  property  was  lo- 
cated when  the  mortgage  was  executed.  The  statute 
usually  provides  that  when  there  are  several  mortgagors, 
some  residents  of  the  state  and  some  non-residents,  the 
mortgage  must  be  recorded  in  the  county  or  counties 
where  the  resident  mortgagors  reside,  and  also  in  the 
county  where  the  property  is  located  when  the  mortgage 
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was  executed  (11).  When  a  mortgage  covers  both  real 
and  personal  property  it  should  he  recorded  both  in  the 
real  mortgage  records  and  in  the  chattel  mortgage  records. 
§  73.  Same:  Delivery  after  failure  to  record.  When  a 
chattel  mortgage  is  not  recorded,  it  is  generally  made 
valid,  under  the  recording  laws,  if  the  property  is  deliv- 
ered to  the  mortgagee  before  any  third  parties  have  ac- 
quired adverse  rights  in  it.  Delivery  of  the  mortgaged 
property  to  the  mortgagee  not  only  makes  an  unrecorded 
chattel  mortgage  valid  as  to  third  parties,  but  also  covers 
any  indefiniteness  in  the  description  of  the  goods  in  the 
instrument,  for,  after  deliveiy  to  the  mortgagee,  there  is 
no  doubt  as  to  the  goods  intended  to  be  covered  by  the 
mortgage  (12). 

Section  2.    Operation  and  Effect. 

§74.  Right  to  possession  of  mortgaged  chattel:  At 
common  law.  Under  the  common  law  a  chattel  mort- 
gagee, like  a  real  mortgagee,  was  entitled  to  possession  of 
the  mortgaged  property  (§18,  above).  Being  thus  en- 
titled, he  can  demand  the  property,  and,  if  it  is  withheld 
either  by  the  mortgagor  or  by  any  third  person,  the  mort- 
gagee may  bring  an  action  either  in  replevin  to  recover 
the  property  itself  or  in  trover  to  recover  its  value.  In 
Frisbee  v.  Longworthy  (13),  an  officer  seized  the  entire 
property  subject  to  a  chattel  mortgage,  under  an  execu- 
tion against  the  mortgagor,  and  sold  it.  The  mortgage 
provided  that  the  mortgagee  might  take  possession  of  the 


(11)  Stewart  v.  Piatt,  101  U.  S.  731. 

(12)  Morrow  v.  Reed,  30  Wis.  81. 

(13)  11  Wis.  393. 
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property  and  sell  it  at  any  time  he  deemed  his  debt  inse- 
cure. The  mortgagee  brought  an  action  for  conversion 
against  the  officer  who  sold  the  property.  The  court  held 
that,  since  the  plaintiff  could  by  the  tenns  of  the  mortgage 
take  possession  and  sell  at  any  time,  he  had  a  right  to 
maintain  trover  against  the  officer,  who  wrongfully  sold 
the  entire  property  instead  of  the  mortgagor's  interest  in 
it,  and  thus  was  guilty  of  a  trespass  as  to  the  plaintiff. 
Here  the  action  was  against  a  third  person,  i.  e.,  the  offi- 
cer who  seized  the  goods. 

§  75.  Same:  By  agreement  or  permission.  Often  it  is 
expressly  agreed  in  the  mortgage  that  the  mortgagor 
shall  retain  the  possession,  and,  in  the  absence  of  such  an 
agreement,  he  is  often  permitted  to  do  so.  AVhen  there  is 
a  provision  for  retention  of  possession  by  the  mortgagor, 
the  conditions  and  circumstances  under  which  the  mort- 
gagee can  take  possession  are  usually  fully  pro\'ided  for. 
If  there  are  no  such  conditions  expressed  in  the  mortgage, 
the  presumption  is  that  the  mortgagee  can  take  possession 
of  the  i^roperty  on  default  in  payment  of  the  mortgage 
debt.  The  right  of  the  mortgagor  to  keep  possession  need 
not  be  express,  but  may  be  implied  from  other  provisions 
in  the  instrument,  such  as  provisions  as  to  the  time  when 
the  mortgagee  shall  take  possession,  or  that  the  mortgagor 
shall  care  for  the  property,  or  keep  it  in  repair. 

§  76.  Same:  After  forfeiture.  The  mortgagee  has  the 
right  to  take  possession  of  the  mortgaged  property  after 
default,  and  may  retain  such  possession  until  the  amount 
due  him  is  actually  paid.  He  can  force  the  mortgagor  to 
bring  an  action  to  redeem,  and  need  not  give  up  the  goods 
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then,  until  the  money  is  actually  paid  into  court.  As  soon 
as  the  mortgagee  takes  possession  after  default  he  may 
sell  the  property  and  bar  the  right  of  redemption,  inde- 
pendently of  any  decree  of  court  or  express  power  of  sale 
(14).  He  has  a  power  of  sale  in  such  case  similar  to  that 
of  a  pledgee,  who  may  sell  after  default  in  payment,  after 
giving  due  notice  to  the  pledgor.  In  Patchin  v.  Pierce 
(15),  a  New  York  case,  a  chattel  mortgage  had  been  given 
on  two  horses  and  default  made  in  payment.  After  de- 
fault the  mortgagor  paid  part  of  the  debt,  and  then 
brought  an  action  at  law  in  trespass  against  the  mortga- 
gee, for  refusal  to  give  up  the  horses.  The  court  held  this 
action  at  law  would  not  lie  because,  on  forfeiture,  the  title 
became  absolute  in  the  mortgagee,  and  the  receipt  of  a 
part  of  the  debt  was  not  a  waiver  of  the  forfeiture.  The 
entire  debt  must  be  accepted  to  constitute  such  a  waiver 
(§81,  below).  It  must  be  remembered  that  this  was  a 
court  of  law.  The  mortgagor  here  could  still  go  into 
equity  and  redeem,  but  could  not  secure  relief  except  by 
resorting  to  a  court  of  equity. 

§  77.  Right  to  profits  from  mortgaged  property.  The 
law  regarding  right  to  the  profits  of  mortgaged  chattels 
is  the  same  as  in  respect  to  mortgaged  realty  (§§  19-20, 
above).  If  the  mortgagor  is  in  possession  of  the  mort- 
gaged property,  he  is  entitled  to  the  income  from  it  as  his 
own. 

Thus,  in  Stewart  v.  Frye  (16)  there  was  even  a  provi- 


(14)  Wilson  V.  Brannan,  27  Cal.  258. 

(15)  12  Wend.  (N.  Y.)  61. 

(16)  3  Ala.  573. 
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sion  in  the  mortgage  that  profits  received  by  the  mort- 
gagor from  the  mortgaged  property  should  be  applied  on 
the  debt,  and  the  mortgagee  sued  the  administrator  of 
the  mortgagor  to  recover  such  profits  collected  by  the 
mortgagor.  The  court  held  that,  when  the  mortgagee 
permitted  the  mortgagor  to  collect  the  profits  from  the 
mortgaged  property,  such  profits  belonged  to  the  mort- 
gagor, and  the  mortgagee  was  not  entitled  to  an  account- 
ing for  them. 

If  the  mortgagee  is  in  possession  he  is  entitled  to  col- 
lect the  profits,  but  if  he  undertakes  to  foreclose  his  mort- 
gage, or  if  a  bill  is  brought  to  redeem  the  property,  he  is 
required  to  account  for  such  income,  and  it  is  applied 
first  to  the  liquidation  of  the  debt  and  interest,  and  the 
surplus,  if  there  be  any,  must  be  paid  to  the  mortgagor. 

§  78.  Mortgagor's  right  to  sell  or  transfer  mortgaged 
property.  Whatever  right  the  mortgagor  has  in  the 
mortgaged  property  he  may  transfer  or  sell,  subject,  of 
course,  to  the  mortgage.  Even  after  he  has  made  default 
in  payment  of  the  debt  and  has  no  legal  estate  in  the 
property,  he  still  has  his  rights  to  redeem  in  equity,  and 
this  he  may  sell  to  anyone,  even  to  the  mortgagee.  But, 
as  in  case  of  real  mortgages,  when  the  equity  of  redemp- 
tion is  sold  to  the  mortgagee,  the  transaction  can  be  set 
aside  in  a  court  of  equity  unless  it  appears  to  be  fair 
and  proper  (§5,  above).  Since  the  mortgagor  can  sell 
his  interest  in  the  mortgaged  property,  it  follows  that 
he  may  give  a  subsequent  mortgage  on  it.  When  a  chattel 
mortgage  is  given  by  a  merchant  or  shopkeeper  on  a  stock 
of  goods  in  his  store,  there  is  usually  an  understanding 
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that  the  mortgagor  is  to  continue  the  business.  He  must 
then  have  the  power  to  sell  goods  free  from  the  lien  of  the 
mortgage.  Such  mortgagee  usually  expressly  gives  the 
mortgagor  power  to  sell  goods.  A  parol  agreement  that 
he  may  sell  goods  is  sufficient,  or  power  to  sell  may  be 
implied  from  other  terms  of  the  mortgage.  If  the  mort- 
gagee, when  there  is  no  such  power  to  sell,  express  or 
implied,  knows  the  mortgagor  is  selling  goods  and  does 
not  try  to  prevent  such  sales,  he  will  be  estopped  from 
denying  their  validity  (17). 

§79.    Assignment  of  mortgage  by  mortgagee.    The 

mortgagee  may  assign  the  mortgage.  Such  assignment, 
to  be  legal,  should  be  in  writing  or  by  a  transfer  of  the 
instrument  itself.  But  an  assignment  of  the  mortgage, 
without  an  assignment  of  the  debt  also,  is  a  nullity,  for 
the  mortgage  is  a  mere  incident  of  the  debt  (§  35,  above). 
On  the  other  hand,  the  assignment  of  the  debt,  without 
formal  assignment  of  the  mortgage  securing  it,  gives  the 
assignee  an  equitable  title  to  the  mortgage,  and  he  can 
enforce  such  mortgage  in  his  own  name  in  a  court  of 
equity  (18).  Such  assignee  of  the  debt,  not  having  legal 
title  to  the  mortgage,  cannot  maintain  legal  actions,  such 
as  trespass,  trover,  and  replevin,  except  in  the  name  of 
the  mortgagee.  The  mortgagee,  who  has  assigned  the 
debt  alone,  holds  the  mortgage  in  trust  for  the  benefit  of 
the  owner  of  the  debt  secured  by  it.  The  assignment  of  a 
part  of  the  mortgage  debt  operates  pro  tanto  as  an  equit- 
able assignment  of  the  mortgage,  and  the  assignee  is 


(17)     Brooks  v.  Record.  47  111.  30. 
(IS)     Langdon  v.  Buel,  9  Wendell  89. 
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entitled  to  share  proportionately  in  the  benefit  of  the 
mortgage  security.  Such  a  partial  assignee,  however, 
having  only  an  equitable  right,  would  lose  it  should  the 
mortgagee  make  a  legal  transfer  for  value  of  the  whole 
debt  and  mortgage  to  one  who  had  no  notice  of  the  prior 
partial  asignment. 

§  80.  Same:  Effect  upon  equities  against  mortgagee. 
When  the  mortgage  debt  is  evidenced  by  a  negotiable 
instrument,  such  as  a  bond  or  promissory  note,  and  such 
instrument,  together  with  the  mortgage,  is  duly  assigned 
before  the  debt  is  due,  the  assignee,  by  the  law  of  most 
states,  can  enforce  both  the  note  and  the  mortgage  free 
from  equities  existing  between  the  mortgagor  and  mort- 
gagee (19).  (See  §  36,  above.)  A  few  states,  however,  hold 
that,  while  the  assignee  takes  the  note  subject  to  the  law 
as  to  negotiable  instruments  (i.  e.,  free  from  equities  of 
which  he  had  no  notice),  this  negotiable  cl  aracter  does 
not  extend  to  the  mortgage ;  and,  if  he  enforces  the  mort- 
gage, the  mortgagor  may  take  advantage  of  any  equitable 
defense  he  may  have  against  the  mortgagee  (20).  If  the 
mortgage  debt  is  not  in  the  form  of  a  negotiable  instru- 
ment, an  assignee  of  it  must  take  it  subject  to  any  defense 
which  the  mortgagor  may  have  against  the  mortgagee 
(§  36,  above). 

§  81.  Effect  of  tender  or  payment.  A  tender  of  pay- 
ment or  a  payment  of  the  mortgage  debt,  when  the  debt 
falls  due,  extinguishes  the  mortgage  and  terminates  tlio 
mortgagee's  right  and  title  to  the  mortgaged  goods;  for 


(19)  Carpenter  v.  Longan,  16  Wallace  271. 

(20)  Olds  V.  Cummings,  31  111.  188. 
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this  amounts  to  a  performance  of  the  condition  of  the 
mortgage  so  that  it  terminates  by  its  very  terms.  After 
default  in  payment  of  the  debt  the  mortgagee  can  refuse 
a  tender  of  payment,  because  at  law  the  title  on  default 
becomes  absolute  in  the  mortgagee.  The  mortgagor  has 
simply  an  equity  of  redemption  which  he  can  enforce  only 
in  a  court  of  equity.  If  the  mortgagee  accepts  pajnnent 
after  default,  he  waives  the  forfeiture  of  the  goods  for 
default  and  the  title  to  them  passes  back  to  the  mortgagor, 
who  can  at  once  sue  for  their  recovery  if  they  are  not 
given  to  him.  AVhen  a  horse  was  mortgaged  and  default 
made  in  payment,  the  mortgagor  offered  the  entire 
amount  due  to  the  mortgagee,  who  accepted  the  payment 
but  refused  to  give  up  the  horse.  The  mortgagor  sued 
him  in  trover  and  recovered,  the  court  holding  that  the 
acceptance  of  the  money  was  a  waiver  of  the  forfeiture 
and  title  revested  in  the  mortgagor,  who  therefore  could 
sue  for  wrongful  detention  (21). 

Two  or  three  states  hold  a  theory  of  chattel  mortgages 
similar  to  the  "lien  theory"  as  to  real  mortgages  (§§3, 
39,  above),  regarding  the  title  as  in  the  mortgagor  and  the 
mortgagee  as  having  a  lien  on  the  goods  to  secure  his 
debt.  In  such  states  a  mere  tender  of  payment  after  de- 
fault will  extinguish  the  lien  of  the  mortgage  (22). 

§  82.  Mortgagor's  right  of  redemption.  After  default 
in  payment  of  the  mortgage  debt,  courts  of  equity,  in 
order  to  prevent  the  injustice  to  the  mortgagor  resulting 
from  forfeiture  of  his  title  to  the  goods  when  the  value 
of  the  goods  was  greater  than  the  amount  of  the  debt  due, 

(21)  Leighton  v.  Shapley,  8  New  Hampshire  359. 

(22)  This  view  prevails  in  Michigan  and  Oregon. 
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decreed  that  if  the  mortgagor  would  pay  into  court  the 
full  amount  due  within  a  reasonable  time,  he  should  have 
the  right  to  recover  his  property.  This  right  of  redemp- 
tion became  an  incident  of  every  mortgage,  and  if  the 
mortgagor  makes  any  agreement  or  contract  with  the 
mortgagee,  at  the  time  of  the  execution  of  the  mortgage, 
which  bars  or  limits  his  right  to  redeem,  such  agreement 
is  not  binding  on  him  and  he  may  redeem  just  as  if  it 
never  existed  (§§4-5,  above).  In  order  to  redeem  his 
goods,  the  mortgagor  must  make  a  tender  of  the  full 
amount  due  to  the  owner  of  the  debt,  before  bringing  his 
bill  to  redeem.  His  action  then  must  be  brought  within  a 
reasonable  time.  AVliat  is  a  reasonable  time  depends  on 
the  circumstances  of  each  case,  but  ordinarily  the  statute 
of  limitations  in  reference  to  actions  to  recover  personal 
property  is  apj)lied  by  analogy  by  the  courts  of  equity. 
Sometimes  the  time  within  which  redemption  must  be 
made  is  fixed  by  a  special  statute.  Thus,  in  Bryd  v. 
McDaniel  (23),  an  Alabama  case  where  some  slaves  were 
mortgaged,  the  court  held  that,  by  analogy  to  the  statute 
of  limitations  applicable  to  actions  for  recovery  of  per- 
sonal property,  equity  would  not  entertain  a  bill  to  re- 
deem after  the  expiration  of  six  years  from  the  law  day 
of  the  mortgage. 

§  83.  Foreclosure  of  equity  of  redemption.  The  pro- 
ceeding to  foreclose  a  chattel  mortgage  does  not  differ 
essentially  from  that  to  foreclose  real  mortgages,  but  is 
seldom  resorted  to,  because  chattel  mortgages  usually 
contain  an  express  power  of  sale,  the  exercise  of  which  is 


(23)     33  Ala.  18. 
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quicker,  simpler  and  less  expensive  than  a  bill  to  fore- 
close. A  discussion  of  foreclosure  will  be  found  in  §§  47- 
59,  above. 

§  84.  Foreclosure  of  a  chattel  mortgage  under  power  of 
sale.  As  stated  in  the  preceding  subsection,  chattel  mort- 
gages usually  contain  an  express  power  of  sale,  which 
may  be  exercised  by  the  mortgagee  after  default.  This 
power  is  essentially  like  the  implied  power  of  sale  which 
a  pledgee  has,  as  an  inciden,t  to  his  pledge.  In  most 
states,  statutes  provide  that  such  sales  shall  be  public 
after  due  notice  has  been  given  by  publication  of  the  time 
and  place  of  sale.  Such  statutes  must  be  strictly  followed. 
In  the  absence  of  statute  the  only  requirement  as  to  a 
sale,  under  a  power  in  a  chattel  mortgage,  is  that  the  sale 
be  made  with  good  faith  and  fairness  as  to  the  mort- 
gagor (24).  The  sale  may  be  public  or  private,  and  notice 
to  the  mortgagor  that  such  sale  is  to  take  place,  though 
usually  required,  is  not  everywhere  necessary.  The  mort- 
gaged goods  may  be  sold  in  a  lump,  or  in  parcels ;  but,  if 
sold  in  parcels,  the  sale  must  be  ended  as  soon  as  enough 
is  realized  to  satisfy  the  mortgagee's  claim,  for  its  con- 
tinuation would  amount  to  an  unlawful  conversion  of  the 
remaining  goods.  Thus  in  the  case  of  Charter  v.  Stevens 
(25)  the  mortgage  contained  a  power  of  sale,  and  under 
this  power  the  mortgagee  of  some  horses  sold  a  part  of 
them  for  enough  to  satisfy  the  entire  debt.  This  sale  was 
after  default  in  payment.  Later  the  mortgagee  sold  the 
rest  of  the  horses,  and  the  mortgagor  sued  him  for  con- 


(24)  Robinson  v.  Bliss,  121  Mass.  428. 

(25)  3  Benio  (N.  Y.)   33. 
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version,  claiming  the  first  sale  extinguished  the  mortgage 
and  the  remaining  horses  belonged  to  him,  so  that  this 
sale  by  the  mortgagee  was  therefore  wrongful.  The  court 
held  that,  while  a  tender  of  the  amount  due  after  default 
would  not  reinvest  the  mortgagor  with  his  title  to  the 
property,  if  full  payment  were  accepted,  all  right  of  the 
mortgagee  would  be  extinguished  and  title  would  revest. 
What  was  done  here — the  sale  under  the  mortgage  of  the 
first  horses  for  enough  to  satisfy  the  debt — amounted  to 
full  payment  of  the  claim,  title  to  the  remaining  horses 
reverted  to  the  mortgagor,  and  a  subsequent  sale  of  them 
by  the  mortgagee  was  clearly  a  conversioa  for  which  he 
is  liable  in  damages. 
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CHAPTER  I. 
INTRODUCTION. 
§  1.  Scope  of  article.  In  this  article  wUl  be  consid- 
ered only  the  law  of  mining  peculiarly  applicable  to  the 
precious  metal  mining  states  and  territories  of  the  United 
States,  with  a  brief  note  on  coal,  stone,  and  timber  entries. 
By  permission  of  the  West  Publishing  Company  such  use 
has  been  made  as  seemed  desirable  for  an  article  of  this 
kind  of  the  matter  contained  in  Costigan's  American  Min- 
ing Law,  to  which  reference  is  made  for  a  fuller  treatment 
of  the  various  topics. 
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§  2.  Origin  of  American  mining  law.  The  mining  law 
of  the  United  States  had  its  beginning  with  the  discovery 
of  gold  in  California  and  the  rush  there  of  the  ''forty- 
niners."  The  thousands  of  miners  and  adventurers  who 
sought  for  gold  took  advantage  of  the  small  and  scat- 
tered force  at  the  command  of  the  military  governor  of 
California  and  claimed  by  virtue  of  discovery  and  occu- 
pation the  tracts  of  United  States  lands  shown  to  be  of 
value  for  mining.  They  insisted  upon  their  right  to 
take  the  gold  from  the  federal  domain  free  from  rentals 
or  fees,  and  the  military  governor  of  California  for  pru- 
dential reasons  did  not  interfere,  but  contented  himself 
with  preventing  as  far  as  he  could  "broils  and  crimes." 
As  there  was  no  federal  mining  legislation  until  the  act 
of  1866,  and  as  the  various  federal  authorities  followed 
the  precedent  of  non-intervention  set  by  the  military  gov- 
ernor, the  miners  and  adventurers  proceeded  to  hold 
miner's  meetings  and  to  organize  mining  districts  gov- 
erned by  regulations  adopted  at  such  meetings.  The  reg- 
ulations so  adopted  covered  some  matters  about  which 
the  miners  had  no  business  to  legislate  in  such  a  way,  but 
so  far  as  they  related  to  mining  matters  they  were  in 
general  valid  and  have  furnished  the  model  for  all  sub- 
sequent legislation  on  the  subject  of  mining. 

§  3.  Mining  districts  and  miners'  rules.  Mining  dis- 
tricts have  been  well  described  as  ''quasi  municipal  or- 
ganizations," having  a  territorial  extent  to  meet  the 
needs  and  notions  of  their  organizers  and  having  full 
power  to  legislate  reasonably  in  regard  to  the  size  of 
claims,   their   method   of   location   and   relocation,    the 
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amount,  character,  and  frequency  of  work  on  them  neces- 
sary to  keep  them  valid  claims,  etc.,  except  so  far  as  that 
power  has  been  restricted  by  federal  legislation  and  by 
state  legislation  authorized  by  Congress.  Prior  to  the 
federal  act  of  1866  there  was  no  restriction  on  that  power 
except  the  fundamental  requirement  that  a  mining  rule 
or  regulation  must  be  reasonable,  but  under  the  federal 
act  of  1872  such  rules  and  regulations  must  be  consistent, 
not  only  with  congressional  legislation,  but  also  with  the 
supplemental  state  legislation.  In  §  2324  of  the  Revised 
Statutes  of  the  United  States  it  is  enacted  that  "the 
miners  of  each  mining  district  may  make  regulations,  not 
in  conflict  with  the  laws  of  the  United  States  or  with  the 
laws  of  the  state  or  territory  in  which  the  district  is  situ- 
ated, governing  the  location,  manner  of  recording,  and 
amount  of  work  necessary  to  hold  possession  of  a  mining 
claim,  subject  to  the  following  requirements:  The  loca- 
tion must  be  distinctly  marked  on  the  ground  so  that  its 
boundaries  can  be  readily  traced.  All  records  of  mining 
claims  hereafter  made  shall  contain  the  name  or  names 
of  the  locators,  the  date  of  the  location,  and  such  a  de- 
scription of  the  claim  or  claims  located,  by  reference  to 
some  natural  object  or  permanent  monument,  as  will 
identify  the  claim."  Then  follows  the  annual  labor  re- 
quirement with  the  provision  for  relocation  prior  to  re- 
sumption of  work  and  the  provision  under  which  one  co- 
owner  may  forfeit  the  interest  of  another  co-owner  who 
fails  to  contribute  his  share  of  the  annual  labor  expendi- 
ture.   All  of  these  matters  will  engage  our  attention  later, 
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but  just  here  we  are  interested  in  the  limitations  they 
impose  on  the  power  of  the  miners  to  legislate. 

§  4.  Importance  of  district  rules.  Because  state  leg- 
islation has  greatly  narrowed  the  field  for  mining  district 
rules,  there  is  a  tendency  on  the  part  of  mining  law 
writers  to  slight  such  rules,  but  when  it  is  remembered 
that  in  Utah  and  Wyoming  something,  and  in  Arkansas 
and  Alaska  still  more,  is  left  to  mining  district  rules,  that 
in  California  practically  everything  that  the  state  legis- 
lature could  require  is  so  left,  that  under  some  of  the 
mining  codes  considerable  room  still  exists  for  district 
rules  as  to  placer  claims,  and  that  other  states  may  some 
day  follow  California  by  repealing  their  mining  statutes, 
these  district  rules  are  seen  to  have  such  an  actual  and 
potential  value,  in  addition  to  their  historical  significance, 
that  it  is  only  right  to  give  them  careful  attention. 

A  mining  claim  need  not  be  in  a  mining  district  to  be 
valid,  but  if  it  is  in  a  mining  district  then  it  is  bound 
by  and  should  comply  with  all  mining  rules  and  customs 
of  the  district  that  are  shown  actually  to  exist,  to  be 
acquiesced  in,  to  be  reasonable,  and  not  to  conflict  with 
state  or  federal  laws.  Every  owner  of  an  unpatented 
mining  claim  should  therefore  find  out  whether  his  claim 
is  in  a  mining  district,  and,  if  it  is,  then  proceed  to  get 
acquainted  with  the  rules  and  customs  of  the  district  and 
to  obtain  competent  legal  advice  as  to  the  validity  of  those 
rules  and  customs  which  he  desires  to  disregard. 

§  5.  Effect  of  violation  of  district  rules.  There  is  a 
difference  of  opinion  as  to  the  effect  of  a  non-compliance 
with  a  district  rule.   If  the  rule  is  legal  and  expressly  pro- 
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vides  that  non-compliance  with  it  shall  work  a  forfeiture, 
no  one  doubts  its  effect.  The  controversy  is  as  to  rules 
which  do  not  contain  express  clauses  of  forfeiture.  In 
California  and  Arizona  the  courts  hold  that  unless  a 
miner's  rule  itself  provides  that  forfeiture  shall  follow 
non-compliance  with  it  there  is  no  forfeiture  (1).  In 
Montana  and  Nevada,  on  the  other  hand,  the  violation 
of  a  mining  district  rule  has  been  held  to  work  a  for- 
feiture in  the  absence  of  an  express  clause  of  forfeit- 
ure (2).  The  Supreme  Court  of  the  United  States  has  re- 
cently refused  to  go  out  of  its  way  to  pass  on  the 
question  (3). 

§  6.  State  legislation  on  mining.  From  what  has  al- 
ready been  said,  it  is  apparent  that  in  many  states  the 
legislatures  have  adopted  mining  codes  that  have  super- 
seded in  great  measure,  if  not  entirely,  the  miner's  rules" 
and  regulations.  In  fact,  all  of  the  mining  law  states 
except  California  have  mining  codes.  So  long  as  state 
legislation  on  mining  does  not  conflict  with  any  federal 
legislation  or  with  any  constitutional  provision,  it  will 
be  upheld.  The  right  of  Congress  to  authorize,  as  it  has, 
supplemental  state  legislation  has  been  sustained  by 
the  Supreme  Court  of  the  United  States,  the  final  arbiter. 
In  the  case  of  Butte  City  Water  Co.  v.  Baker  (4)  that 
court  upheld  state  legislation  which  made  a  mining  loca- 
tion invalid  unless,  among  other  things,   the  recorded 


(1)  Emerson  v.  McWhirter,  133  Cal.  510;   Johnson  v.  Mclaughlin, 
1  Ariz.  493,  4  Pac.  130. 

(2)  King  V.  Edwards,  1  Mont.  235;  Sisson  v.  Sommers,  24  Nev.  379. 

(3)  Yosemite  Gold  Mining  &  Milling  Co.  v.  Emerson,  208  U.  S.  25. 

(4)  196  U.  S.  119,  especially  p.  126. 
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location  certificate  (then  called  in  Montana  "the  declara- 
tory statement")  contained  the  dimensions  and  location 
of  the  discovery  shaft,  or  its  equivalent,  and  the  location 
and  description  of  each  corner  with  the  markings  thereon. 
The  court  pointed  out  that  in  disposing  of  the  public 
mineral  lands  Congress  acts  as  the  agent  of  the  nation  as 
owner  rather  than  as  a  legislative  body  proper.  "While 
the  disposition  of  these  lands  is  provided  for  by  con- 
gressional legislation,"  says  the  court,  "such  legislation 
savors  somewhat  of  mere  rules  prescribed  by  an  owner 
of  property  for  its  disposal.  It  is  not  of  a  legislative 
character  in  the  highest  sense  of  the  term,  and  as  an 
owner  may  delegate  to  his  principal  agent  the  right  to 
employ  subordinates,  giving  to  them  a  limited  discretion, 
so  it  would  seem  that  Congress  might  rightfully  entrust 
to  the  local  legislature  the  determination  of  minor  matters 
respecting  the  disposal  of  these  lands." 

§  7.  Federal  legislation  on  mining.  As  has  already 
been  indicated,  the  validity  of  miner's  rules  and  regula- 
tions and  of  state  legislation  on  mining  on  the  public 
lands  of  the  United  States  rests  on  federal  legislation 
approving  those  rules  and  authorizing  such  legislation. 
The  federal  legislation  consists  of  the  act  of  July  26, 
1866,  the  act  of  July  9, 1870,  and  the  act  of  May  10,  1872, 
as  embodied  in  the  United  States  Revised  Statutes  and 
amended  from  time  to  time.  The  act  of  1866  authorized 
the  location  of  mining  claims  and  provided  for  the  pat- 
enting of  lode  claims.  The  act  of  1870  provided  for  the 
patenting  of  placer  claims.  The  act  of  1872  amended  in 
material  ways  the  act  of  1866  (not  the  least  important 
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being  that  while  under  the  act  of  1866  the  miner  located 
a  lode,  under  the  act  of  1872  he  locates  a  surface  with  the 
lodes  apexing  in  it)  (5),  embraced  the  matters  covered 
by  the  act  of  1870,  and  added  new  features.  The  act  of 
1872  wais  in  its  turn  embodied  in  the  Revised  Statutes  ol 
the  Unit>ed  States  and  it  is  to  the  sections  of  that  revision, 
and  to  the  amendments  to  those  sections,  rather  than  to 
the  original  acts  that  one  looks  for  the  federal  legisla- 
tion on  mining;  for  it  is  settled  that  when  the  meaning 
of  any  section  of  the  revised  statutes  is  plain,  the  section 
of  the  revision  controls,  although  the  original  statute  may 
have  had  a  larger  or  a  smaller  application  than  the  sec- 
tion in  the  revision  has  (6).  The  acts  of  1866,  1870  and 
1872  are  to  be  examined  only  in  case  of  doubt  as  to  the 
meaning  of  the  revised  statutes. 


(5)  Gleeson  v.  Martin  White  Min.  Co..  13  Nev.  442,  457. 

(6)  Deffeback  v.  Hawke,  115  U.  S.  392,  402. 


CHAPTER  n. 
DISCOVERY  AND  LOCATION. 

§  8.  Lodes  and  placers.  Mining  claims  are  divided 
into  two  classes — lode  claims  and  placers.  Lode  claims 
are  those  located  * '  upon  veins  or  lodes  of  quartz  or  other 
rock  in  place,  bearing  gold,  silver,  cinnabar,  lead,  tin, 
copper,  or  other  valuable  deposits"  (1).  Placers  include 
*'all  forms  of  deposits  excepting  veins  of  quartz  or  other 
rock  in  place"  (2). 

Section  1.     Lode  Claims. 

§  9.  Discovery.  The  first  essential  of  every  location, 
whether  it  be  a  lode  claim  or  a  placer,  is  a  discovery. 
In  lode  mining,  discovery  is  the  finding  of  a  vein  or  lode 
which  may  be  located.  A  genuine  vein  or  lode  must  be 
found.  In  Waterloo  Min.  Co.  v.  Doe  (3)  the  testimony 
showed  that  at  the  time  the  Oregon  No.  3  claim  was  lo- 
cated there  was  no  discovery  of  a  vein  or  lode ;  that  it  was 
located  in  the  hope  of  finding  some  ore  in  it  at  some  time ; 
that  subsequently  under  a  lease  of  the  ground  one  Stevens 
took  out  about  three  tons  of  silver-bearing  ore  which 
yielded  him  $600;  and  that  other  mineral-bearing  ore  ex- 
isted in  the  claim.  But  as  the  ore  taken  out  did  not  come 
from  any  defined  vein  or  lode,  the  court  held  that  there 
was  no  discovery  to  support  the  location. 


(1)  U.  S.  R.  S.,  §  2320. 

(2)  Ibid,  §2329. 

(3)  56  Fed.  685. 
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"It  is  a  very  curious  notion  among  prospectors  in  this 
country  that  if  they  sink  a  shaft,  which  they  call  a  dis- 
covery shaft,  to  a  depth  of  more  than  ten  feet  and  put  up 
their  stakes,  they  acquire  thereby  some  sort  of  an  interest 
in  the  public  domain,  although  within  the  limits  of  their 
shaft  or  cut  there  may  be  no  indications  whatsoever  of  a 
vein  or  mineral  deposit  and  work  has  ceased.  Whatever 
may  be  the  comity  in  respect  to  this  matter  among  miners 
and  prospectors,  as  a  matter  of  law  such  a  location  is 
absolutely  worthless  for  any  purpose"  (4). 

§  10.  Valuable  mineral  deposits.  While  a  vein  or  lode 
must  be  found,  the  value  of  the  ore  in  it  is  relatively  im- 
material. The  federal  statute  throws  open  to  exploration 
and  purchase  "all  valuable  mineral  deposits  in  lands 
belonging  to  the  United  States"  (5),  but  the  courts  have 
been  liberal  in  their  interpretation  of  those  words.  Under 
the  decisions,  lands  are  mineral  if  they  contain  recognized 
minerals  in  such  quantities  that  they  are  more  valuable 
for  mining  purposes  than  for  agricultural;  and  the  min- 
ing deposits  in  such  lands  are  deemed  valuable  within 
the  meaning  of  the  federal  statute,  if,  when  taken  up  first 
for  mining,  they  have  such  value  that  the  locator  cannot 
be  called  irrational  in  locating  and  working  them,  or  if, 
when  taken  up  first  for  agriculture,  they  can  be  mined  at 
a  profit  (6).  As  the  statement  just  made  shows,  the  pre- 
sumption is  in  favor  of  the  first  claimant.  If  such 
claimant  takes  up  the  land  as  mineral,  then  he 
need  show  only  a  value  sufficient  to  justify  him  as  a 


(4)  McLaughlin  v.  Thompson,  2  Colo.  App.  135. 

(5)  U.  S.  R.  S.,  §2319. 
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reasonable  mining  man  in  prospecting  the  ground.  In 
the  case  of  a  lode  claim,  his  discovery  must  disclose  a 
vein,  but  its  value  may  be  slight  so  long  as  under  all  the 
circumstances  it  cannot  be  said  that  he  is  not  warranted 
in  going  ahead  with  its  development.  As  Judge  Hallett 
once  said  in  charging  a  jury:  ''A  lode  cannot  exist  with- 
out valuable  ore ;  but  if  there  is  value,  the  form  in  which 
it  appears  is  of  no  importance.  Whether  it  be  of  iron, 
or  manganese,  or  carbonate  of  lead,  or  something  else 
yielding  silver,  the  result  is  the  same.  The  law  will  not 
distinguish  between  different  kinds  and  classes  of  ore, 
if  they  have  appreciable  value  in  the  metal  for  which  the 
location  was  made.  Nor  is  it  necessary  that  the  ore  shall 
be  of  economical  value  for  treatment.  It  is  enough  if  it 
is  something  ascertainable,  something  beyond  a  mere 
trace,  which  can  be  positively  and  certainly  verified  as 
existing  in  the  ore.  In  the  case  of  silver  ore  the  value 
must  be  recognized  by  ounces — one  or  more  in  the  ton  of 
ore ;  and  if  it  comes  to  that  it  is  enough,  other  conditions 
being  satisfied,  to  establish  the  existence  of  the  lode"  (7). 
But  if  the  first  claimant  seeks  to  hold  the  land  as  agri- 
cultural, then  it  can  be  wrested  from  him  as  mineral  only 
if  it  will  pay  to  work.  The  good  faith  of  the  prior  claim- 
ant helps  him  to  keep  what  he  has  unless  it  is  demon- 
strably wrong  for  him  to  do  so. 

§  11.    Vein  or  lode  defined.     Since  in  the  case  of  a  lode 
claim  the  valuable  mineral  deposit  to  be  discovered  must 


(6)  Costigan,  American  Mining  Law,  111. 

(7)  Stevens   v.   GiW,   1   Morr.   Min.   Rep.   576,   579;    Fed.   Cas.    No 
13,398. 
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be  in  the  form  of  a  vein  or  lode,  a  word  is  necessary  in 
regard  to  what  is  a  vein  or  lode.  It  is  impossible  to  give 
a  satisfactory  definition  of  a  vein  or  lode  as  meant  in  the 
federal  statute.  That  statute  meant  to  embody  the 
miners'  conception  of  a  vein  rather  than  the  geologists', 
but  that  conception  varies  considerably  according  to  the 
formation  and  peculiar  characteristics  of  the  particular 
districts  in  which  the  given  mineral  deposit  is  found. 
While  a  vein  or  lode,  within  the  meaning  of  the  federal 
statute,  is  incapable  of  a  hard  and  fast  legal  definition,  it 
may  be  said  in  general  that  it  is  a  reasonably  continuous 
body  o'  mineral-bearing  rock  in  the  general  mass  of  the 
mountain  and  of  greater  value  than  the  surrounding 
country  rock.  After  a  very  full  discussion  of  the  words 
vein  and  lode,  the  supreme  court  of  Utah  concludes  as 
follows:  ''It  would  seem,  from  these  considerations, 
that  any  deposit  of  mineral  matter,  or  indication  of  a 
vein  or  lode,  found  in  a  mineralized  zone  or  belt  within 
defined  boundaries,  which  a  person  is  willing  to  spend  his 
time  and  money  to  follow  in  expectation  of  finding  ore,  is 
the  subject  of  a  valid  location,  and  that,  when  metallic 
vein  matter  appears  at  the  surface,  a  valid  location  of  a 
ledge.'deep  in  the  ground,  to  which  such  vein  matter  leads, 
may  be  made"  (8). 

§12.  "Unappropriated  land  of  the  United  States." 
Not  only  must  a  vein  or  lode  be  discovered  before  there 
can  be  a  valid  lode  location,  but  that  vein  must  be  discov- 
ered in  unappropriated  land  of  the  United  States.  A 
discovery  on  the  dip  of  a  vein,  the  apex  or  top  of  which 


(8)     Hayes  v.  Lavagnino,  17  Utah  194,  197. 
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has  already  been  located,  will  not  support  a  location  of 
the  dip  belonging  to  such  located  apex  (9).  So  a  location 
based  on  a  discovery  in  a  prior  located  claim  is  void,  until 
such  time  as  it  is  validated  by  a  discovery  on  unappropri- 
ated ground.  Whether  it  will  be  validated  by  the  mere 
abandonment  by  the  senior  locator  of  the  ground  con- 
taining the  discovery  is  a  debatable  question,  but  in  the 
state  of  the  authorities  no  prudent  locator  will  take  any 
chances  (10).  The  wise  locator  will  always  see  that  his 
discovery  is  made  on  unappropriated  land,  or,  if  he  has 
been  so  unfortunate  as  to  make  a  location  on  a  discovery 
within  a  senior  claim,  he  will  take  the  first  opportunity 
afforded  by  the  senior  locator's  abandonment  of  his  claim 
or  failure  to  do  the  annual  labor,  to  make  a  complete  re- 
location of  the  ground.  Unless  the  discovery  is  made 
originally  on  unappropriated  ground  or  by  relocation  or 
relation  becomes  one  on  such  ground,  the  location  will  be 
invalid.  In  this  connection  it  is  important  to  remember 
that  noting  and  claiming  a  vein  or  lode,  discovered  and 
disclosed  to  view  by  a  previous  prospector  who  has  aban- 
doned or  forfeited  it,  and  adopting  the  discovery  as  one 's 
own,  is  making  a  discovery  (11). 

§  13.  Pedis  possessio.  While  discovery  is  essential  to 
a  valid  location,  it  must  be  borne  in  mind  that,  pending  a 
discovery  by  anybody,  the  actual  possession  of  the  prior 
prospector — his  pedis  possessio — will  be  protected  to  the 


(9)  Bunker  Hill,  etc..   Co.   v.   Shoshone  Min.   Co.,   33   Land   Dec. 
(Dep.  Int.)  142. 

(10)  See  Costlgan.  American  Mining  Law,  151-154,  311-313,  388-390. 

(11)  Hayes  v.  Lavagnino,  17  Utah  185. 
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extent  needed  to  give  him  working  room  and  to  prevent 
probable  breaches  of  the  peace.  Just  how  much  ground 
he  may  hold  in  this  way  pending  a  discovery  by  anybody 
has  never  been  decided,  but  it  would  seem  clear  that  it 
can  be  only  a  reasonable  amount  for  the  purpose  of  pros- 
pecting. It  has  been  stated  that  it  cannot  be  deemed 
the  full  extent  of  the  claim  located  (12).  And  while  this 
pedis  possessio  of  the  first  prospector  is  thus  protected, 
it  must  yield  to  an  actual  location  on  a  valid  discovery 
made  by  one  who  has  located  peaceably  and  neither  clan- 
destinely nor  through  fraudulent  purpose.  As  was 
pointed  out  by  the  court  in  Thallman  v.  Thomas:  '*A 
valid  claim  to  unappropriated  public  land  cannot  be  in- 
stituted while  it  is  in  the  possession  of  another  who  has 
the  right  to  its  possession  under  an  earlier  lawful  loca- 
tion. Nor  can  such  a  claim  be  initiated  by  forcil  le  or 
fraudulent  entry  upon  land  in  possession  of  one  who  has 
no  right  either  to  the  possession  or  to  the  title.  But  every 
competent  locator  has  the  right  to  initiate  a  lawful  claim 
to  unappropriated  public  land  by  a  peaceable  adverse 
entry  upon  it  while  it  is  in  the  possession  of  those  who 
have  no  superior  right  to  acquire  the  title  or  to  hold 
the  possession.  Any  other  rule  would  make  the  wrongful 
occupation  of  public  land  by  a  trespasser  superior  in 
right  to  a  lawful  entry  of  it  under  the  acts  of  Congress 
by  a  competent  locatvor"  (13).  While  the  case  of  p]rlinr«it 
V.  Boaro  (14)  has  been  deemed  by  some  to  give  greater 


(12)  Bonner  v.  Meikle,  82  Fed.  697,  703. 

(13)  Thallman  v.  Thomas,  111  Fed.  277,  278-9. 

(14)  113  U.  S.  535. 
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rights  to  a  prospector  who  has  discovered  "float"  and 
with  reasonable  diligence,  but  after  a  subsequent  dis- 
coverer 's  discovery,  uncovers  the  vein,  it  is  believed  that 
the  case  did  not  go  further  than  to  permit  a  jury  to  find 
that  the  first  prospector  actually  made  the  prior  discov- 
ery. Permitting  the  jury  to  predicate  a  discovery  by 
the  first  and  diligent  iDrosjDector  on  very  slight  evidence 
is  a  very  different  thing  from  giving  the  first  prospector 
priority  where  there  is  no  evidence  of  a  discovery  by  him. 
In  any  event,  despite  conflict  and  confusion  in  the  cases, 
it  would  seem  that  a  pedis  possessio,  unsupported  by  a 
valid  discovery,  must  yield  to  an  actual  location,  based  on 
a  valid  discovery,  and  made  peaceably  and  openly. 

§  14.  Who  may  discover  and  locate  mining  claims? 
By  §  2319  of  the  Kev.  St.  U.  S.,  mineral  lands  are 
thrown  open  to  exploration,  occupation,  and  purchase 
by  citizens  of  the  United  States  and  those  who  have 
declared  their  intention  to  be  such.  No  age  requirement 
is  set  by  the  statute,  so  minors  may  discover  and  locate 
claims  as  effectually  as  adults  (15).  The  statute  does  not 
require  that  the  discovery  and  location  be  made  by  the 
locator  in  person,  so  one  may  locate  a  mining  claim  by 
his  agent.  So  mining  locations  may  legally  be  made  by 
corporations  created  under  the  laws  of  the  United  States 
or  of  a  state  or  territory  of  the  United  States  (16),  though 
it  would  seem  that  a  corporation  is  only  one  person,  and 
not  "an  association  of  persons"  so  far  as  the  placer 
mining  laws  are  concerned  and  therefore  can  locate  and 


(15)  Thompson  v.  Spray,  72  Cal.  531. 

(16)  McKinley  v.  Wheeler,  130  U.  S.  630. 
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hold  as  one  placer  location  only  20  instead  of  160  acres 
of  ground  (17). 

§  15.  Aliens.  'S^Tiile  the  right  to  locate  is  given  only 
to  citizens  and  to  those  declaring  their  intention  to  be- 
come such,  an  alien's  location  is  not  void.  The  reason 
is  that  no  one  can  object  to  his  location  except  the  gov- 
ernment. That  objection  must  be  raised  in  a  suit  brought 
by  the  government  direct,  or  be  urged  for  the  government 
by  a  party  in  an  adverse  suit  in  patent  proceedings,  to 
which  the  government  is  regarded  as  being  in  a  sense  a 
party.  Moreover,  the  objection  is  ineffective  if  the  alien 
has  transferred  the  land  before  the  objection  is  made, 
or  if  after  it  is  made  he  takes  out  his  first  naturalization 
papers  (18). 

§  16.  Land  office  employees.  Under  a  special  statute 
land  office  employes  are  prohibited  from  purchasing,  or 
becoming  interested  in  the  purchase  of,  public  lands  (19). 
The  question  of  the  effect  of  a  location  of  a  claim  by  a 
deputy  mineral  surveyor  of  the  United  States  has  arisen 
under  that  statute.  It  has  been  held  in  a  Utah  case  that 
the  location  is  void  and  that  the  deputy  mineral  surveyor 
can  convey  no  rights  in  the  claim  to  another  (20).  On 
the  other  hand,  a  Nevada  case  holds  that  deputy  United 
States  mineral  surveyors  are  not  covered  by  the  statute 
at  all  (21).    The  land  department  agrees  with  the  Utah 


(17)  See  CoBtigan,  American  Mining  Law,  172-173. 

(18)  Manuel  v.  Wulff,  152  U.  S.  557. 

(19)  U.  S.  R.  S.,  §  452. 

(20)  Lavagnino  v.  Uhlig,  26  Utah  1. 

(21)  Hand  v.  Cook  (Nev.),  92  Pac.  3. 
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court  that  they  are  covered  by  the  statute  (22),  and  that 
would  seem  to  be  sound ;  though  it  would  also  seem  that 
nobody  but  the  government  could  possibly  object  to  a 
location  by  a  deputy  mineral  surveyor  and  that,  in  the 
absence  of  further  legislation,  a  rule  like  that  applicable 
to  aliens  (§15)  should  be  applied. 

§  17.  Location  of  lode  claims.  The  word  ** location** 
is  given  by  mining  lawyers  and  miners  two  distinct  mean- 
ings. **The  location  of  a  mining  claim  is  the  act  of  ap- 
propriating a  parcel  of  public  mineral  land  in  accordance 
with  the  provisions  of  the  mining  law.  The  term  is  also 
applied  to  the  parcel  of  land  so  appropriated"  (23). 

Lode  mining  claims  are  appropriated  or  located  by  a 
series  of  acts  required  by  the  state  statutes  and  district 
rules,  where  such  exist,  and  by  the  federal  statutes.  The 
first  thing  for  an  intending  locator  to  do  is  to  consult  the 
statutes  of  the  state  in  which  he  intends  to  take  up  a 
claim  and  find  out  if  there  are  any  local  rules,  regula- 
tions, and  customs  with  which  he  must  comply.  He  will 
find  in  most  states  that  it  is  either  desirable  or  necessary 
to  perform  the  following  acts  to  perfect  a  lode  mining 
location,  namely:  1.  Post  a  discovery  notice.  2.  Sink 
a  discovery  shaft  or  perfonn  the  equivalent  work  speci- 
fied by  statute.  3.  Mark  the  location  on  the  ground. 
4.  Post  a  notice  of  location,  5.  Record  a  certificate  of 
location  in  the  proper  recording  office  or  offices.  A  word 
must  be  said  about  each  of  these  acts  of  location. 


(22)  Philip  V.  Contzen,  37  Land  Dec.  497. 

(23)  Tomera  Placer  Claim,  33  Land  Dec.  560. 
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§  18.  Discovery  or  prospector's  notice,  ^liile  in  most 
states  a  discovery  notice  is  not  required  by  statute,  it  is 
desirable  to  post  such  a  notice.  The  purpose  of  a  discov- 
ery notice  is  to  show  that  the  locator  is  the  first  one  on 
the  ground  and  that  he  abandons  no  rights.  Such  a  notice 
would  seem  to  be  absolutely  essential  to  the  detennina- 
tion  of  priority  of  right  where  one  is  seeking  to  locate  a 
vein  which  outcrops  so  fully  that  all  who  go  by  may  see 
it  with  the  naked  eye,  unless,  indeed,  the  prospector  is 
there  visibly  in  possession  and  completing  the  acts  of 
location.  In  Idaho  the  statute  specifies  what  such  a  dis- 
covery notice  should  contain,  but  in  most  states  a  simple 
statement  above  the  locator's  signature  giving  the  date 
of  discovery  and  claiming  the  statutory  time  to  complete 
location  would  suffice. 

§  19.  Discovery  shaft  or  its  equivalent.  In  Alaska,  in 
California,  and  in  Utah  the  discovery  work  is  not  pre- 
scribed by  statute,  but  in  the  other  mining  law  states  and 
territories  a  discovery  shaft  must  be  sunk  on  the  claim 
or  equivalent  work  done  to  joerfect  the  location.  In  some 
states  the  size  of  the  opening  is  prescribed  by  statute 
and  in  all  discovery  shaft  statutes  the  depth  of  the  shaft 
is  fixed  at  10  feet  at  least.  In  those  states  in  which  the 
sizie  of  the  opening  is  not  specified,  the  opening  must  be 
of  such  size  that  ordinary  miners  would  reasonably  re- 
gard it  as  a  shaft.  The  depth  of  the  shaft  is  estimated 
from  the  lowest  part  of  the  surface  rim.  To  make  the 
shaft  a  discovery  shaft  the  vein  should  be  disclose!  by 
the  shaft,  though  the  shaft  neei  not  be  sunk  at  the  precise 
point  where  the  prospector  first  discovers  the  lode. 
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Nearly  all  mining  codes  permit  certain  other  develop- 
ment work  to  be  substituted  for  a  discovery  shaft.  The 
Colorado  statute  is  typical  and  provides  that  "any  open 
cut,  cross  cut,  or  tunnel  which  shall  cut  a  lode  at  a  depth 
of  ten  feet  below  the  surface  shall  hold  such  lode  the 
same  as  if  a  discovery  shaft  were  sunk  thereon,  or  an 
adit  of  at  least  ten  feet  in,  along  the  lode  from  the  point 
where  the  lode  may  be  in  any  manner  discovered,  shall 
be  equivalent  to  a  discovery  shaft"  (24).  The  Colorado 
decisions  have  confused  all  the  distinctions  between  an 
adit  and  an  open  cut,  but  ''no  prospector  should  consider 
his  discovery  complete  until  he  has  ten  feet  in  depth  at 
the  breast  of  his  cut,  or  a  covered  adit  at  least  ten  feet  in 
along  the  vein"  (25).  The  Montana  statute  wisely  avoids 
the  words  ''adit"  and  "open  cut"  and  makes  the  equiva- 
lent of  a  discovery  shaft  any  cut  or  tunnel  which  discloses 
the  vein  at  a  vertical  depth  of  at  least  ten  feet  below  the 
natural  surface  of  the  ground  and  which  constitutes  at 
least  150  cubic  feet  of  excavation  (26). 

The  time  for  sinking  a  discoveiy  shaft  or  doing  the 
equivalent  work  is  controlled  by  statute,  or  else  is  a  rea- 
sonable time.  The  local  statutes  should  be  consulted.  As 
in  the  case  of  the  other  acts  of  location,  any  time  prior 
to  the  attaching  of  adverse  rights  will  do;  but  if  the 
work  is  not  done  in  the  time  allotted  or  before  relocation, 
a  peaceable  location  by  others  will  be  upheld  (27). 


(24)  Mills  Ann.  Stats.  Colo.,  §3154. 

(25)  Morrison's  Mining  Rights   (13th  ed.)   43. 
(2G)  Mont.  Laws,  1907,  p.  20. 

(27)  V/al&h  V.  Henry,  38  Colo.  393. 
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§  20.  Marking  the  location  upon  the  ground.  Uudcr 
§2324  Rev.  Stats.  U.  S.:  "The  location  must  he  dis- 
tinctly marked  on  the  ground  so  that  its  boundaries  can 
be  readily  traced."  It  is  to  be  noticed  that  the  require- 
ment is  not  that  the  boundaries  are  to  be  marked,  but 
that  the  location  is  to  be  marked  upon  the  ground  so 
that  the  boundaries  can  readily  be  traced.  That  distinc- 
tion has  become  of  importance  in  the  case  of  placer  claims 
in  states  where  the  federal  statute  has  not  been  supple- 
mented by  specific  state  legislation,  but,  in  the  case  of 
lode  claims  where  by  uniform  custom  boundaries  always 
are  marked,  it  has  been  relatively  unimportant.  In  many 
states  the  statute  prescribes  boundary  markings,  and 
these  must  be  complied  with. 

§21.  Same:  Size  of  claim.  In  marking  the  location 
the  first  thing  of  importance  is  to  determine  its  size. 
By  Rev.  Stats.  U.  S.,  §  2320,  a  claim  may  equal,  but  not 
exceed  1,500  feet  in  length,  and  shall  not  extend  more 
than  300  feet  on  each  side  of  the  middle  of  the  vein  at  tlie 
surface.  In  all  the  states  and  territories  the  full  1,500 
feet  in  length  is  allowed  and  in  most  the  full  600  feet 
in  width.  In  Colorado,  300  feet  in  width  is  fixed,  save 
for  a  few  counties  where  only  150  feet  in  width  can  be 
taken  (28).  In  North  Dakota  300  feet  in  width  is  fixed 
for  all  lode  locations  (29).  A  claim  may  be  smaller  than 
the  size  fixed,  but  not  larger  (30). 

§  22.    Same:    Posts.    When  it  comes  to  marking  the 


(28)  Mills  Ann.  St.  Colo.,  §  3149. 

(29)  Rev.  Codes,  N.  D.  1899,  §  1427. 

(30)  For  a  discussion  of  excessive  locations,  see  Costlgan,  Anu-rl- 
can  Mining  Law,  196-204. 
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location,  the  state  statutes  as  to  tlie  number,  size  and 
placing  of  posts  should  be  strictly  complied  with.  The 
state  statutes  usually  require  at  least  six  posts — one  at 
each  of  the  four  corners  and  one  in  the  center  of  each 
side  or  of  €fach  end  line.  Where  there  is  no  state  statute, 
fewer  than  four  posts  have  at  times  sufficed,  though  no 
prudent  miner  would  use  less  than  six.  Preferably  for  a 
perfectly  rectangular  claim  the  locator  should  provide 
at  least  eight  posts,  and  for  other  claims  he  should  pro- 
vide an  additional  post  for  each  additional  angle. 

''These  posts  should  be  set,  one  at  each  of  the  four 
corners,  one  at  the  center  of  each  side,  and  one  at  the 
center  of  each  end  line,  and  they  should  be  so  placed  that 
the  end  lines  will  be  parallel.  The  latter  point  will  be 
emphasized  when  we  consider  extralateral  rights.  If 
there  are  angles  in  the  side  lines,  an  extra  post  should 
be  placed  at  each  angle.  No  angles  should  be  allowed 
in  the  end  lines,  which  should  be  parallel. 

**The  center  posts,  as  well  as  the  conaer  ones,  should 
be  numbered.  Each  stake  should  be  blazed  on  the  side 
toward  the  discovery,  and  on  the  blazed  part  should  be 
written  the  number  of  the  stake,  the  name  of  the  claim, 
and  the  date  of  location.  Though  the  latter  date  seems  to 
be  required  only  in  Washington,  it  is  well  to  comply  with 
the  strictest  tests  in  all  cases.  If  one  does  more  than  the 
state  statute  requires,  no  harm  is  done ;  but  one  must  not 
do  less.  If  under  the  local  statute  still  more  needs  to 
be  done,  as,  for  instance,  to  blaze  trees,  cut  away  brush, 
etc.,  so  as  to  enable  an  intelligent  searcher  for  the  claim 
to  find  it,  that  should  be  done.    Then  the  locator  should 
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measure  the  distance  from  his  discovery  shaft,  and  ascer- 
tain the  direction  therefrom  of  the  natural  objects  or 
permanent  monuments  selected"  (31). 

§23.  Same:  Monuments.  Time  for  marking  claim. 
The  reason  why  the  distance  and  direction  of  natural 
objects  and  permanent  monuments  is  to  be  noted  is  that 
in  the  mining  law  states  and  territories,  the  recording  of 
some  kind  of  a  location  certificate  is  required,  and  §  2324 
Rev.  Stat.  U.  S.,  which  provides  that  the  records  when  re- 
quired shall  contain  among  other  things, ' '  such  a  descrip- 
tion of  the  claim  or  claims  located  by  reference  to  some 
natural  objects  or  permanent  monuments  as  will  identify 
the  claim,"  therefore  applies.  This  requirement  is  in 
furtherance  of  the  purpose  of  requiring  the  location  to  be 
marked  on  the  ground,  namely,  to  give  full  notice  to  sub- 
sequent prospectors  of  the  situs  and  extent  of  the  claim. 
The  business  of  the  locator  is,  of  course,  to  select  the  most 
prominent  and  reasonably  near  natural  objects  or  per- 
manent monuments  possible  under  the  circumstances,  so 
as  to  facilitate  the  identification  of  the  claim  by  subse- 
quent prospectors. 

The  local  statutes  usually  fix  the  time  for  marking  the 
boundaries  of  the  claim.  Where  no  time  is  fixed,  a  rea- 
sonable time  is  the  proper  rule  (32),  though  in  Calif oraia 
the  marking  must  follow  the  discovery  ''immediately** 
(33).    In  any  case  the  location  is  marked  in  time  if  the 


(32)  See  Doe  v.  Waterloo  Min.  Co.  55  Fed.  11;  70  Fed.  455. 

(33)  Newhill  v.  Thurston,  65  Cal.  419. 

(34)  Crown  Point  Min.  Co.  v.  Crisman,  39  Ore.  364. 
(31)  Costigan,  American  Mining  Law,  193. 
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boundaries  are  marked  before  a  location  by  third  parties 
is  attempted  (34). 

§  24.  Posting  notices  of  location.  Wliile  tlie  federal 
statute  does  not  require  the  posting  of  a  notice  of  location 
on  the  claim,  nearly  all  the  mining  law  states  and  terri- 
tories require  it.  Some  states  require  more  information 
in  such  notices  than  do  others,  and  an  intending  locator 
should  consult  the  latest  local  statute  on  the  matter  and 
use  a  form  of  notice  which  complies  with  that  statute. 
The  fundamental  need  of  a  posted  notice  is  to  assist  sub- 
sequent prospectors  to  find  and  identify  the  claim. 
Wliether  a  given  notice  answers  that  jDurpose  satisfac- 
torily is  a  question  of  fact,  and  in  determining  that  ques- 
tion the  marked  boundaries  are  important.  In  those  states 
where  a  literal  or  a  substantial  copy  of  the  posted  notice 
is  to  be  recorded,  the  posted  notice  must  comply  with  the 
federal  requirements  for  record,  and  must  contain,  there- 
fore, '4he  name  or  names  of  the  locators,  the  date  of 
location,  and  such  a  description  of  the  claim  or  claims 
located  by  reference  to  some  natural  object  or  permanent 
monument  as  will  identify  the  claim"  (§  23,  above),  in 
addition  to  anything  else  prescribed  by  the  state  statutes. 

In  some  states  the  time  within  which  notices  must  be 
posted  is  fixed  by  statute.  Where  it  is  not  fixed,  the  rule 
in  regard  to  marking  boundaries  would  doubtless  be  fol- 
lowed, the  question  being  whether  a  reasonable  time 
should  be  allowed  or  whether  the  posting  must  take  place 
immediately  (§  23,  above).  A  reasonable  time  should 
properly  be  the  same  time  as  that  allowed  for  marking 
boundaries. 
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§  25.  Recording.  While  the  federal  statute  does  not 
require  a  record,  it  prescribes,  as  we  have  just  seen,  the 
minimum  contents  of  a  recorded  certificate  if  one  is  called 
for  by  the  local  rules  and  statutes.  All  of  the  mining 
states  and  territories  seem  to  require  a  record  with  the 
mining  district  recorder  or  with  the  county  recorder,  and 
some  require  it  with  both.  The  form  and  contents  of  the 
paper  to  be  recorded  are  prescribed  with  minuteness  in 
some  of  the  states  and  an  intending  locator  should  ac- 
quaint himself  with  the  state  statute  on  the  point  and 
use  a  form  which  complies  with  it.  Under  the  federal 
statute  the  description  of  the  claim  by  reference  to  some 
natural  object  or  permanent  monument  is  essential. 

The  time  within  which  record  must  take  place  varies 
in  the  different  states  and  territories.  A  failure  to  record 
within  the  proper  time  will  not  make  the  location  invalid, 
if  it  is  otherwise  valid,  and  if  adverse  rights  of  third 
parties  do  not  intervene  before  record  is  had.  If,  how- 
ever, after  a  first  locator's  time  for  record  has  expired 
and  no  record  has  taken  place,  a  second  locator  comes  in 
and  peaceably  makes  a  location  over  the  first  locator's 
ground,  the  second  locator  is  properly  entitled  to  priority 
(35),  though  there  are  cases  to  the  contrary. 

§  26.  Same:  Amendments  of  record.  A  locator  may 
desire  to  amend  his  location  certificate  for  various  rea- 
sons, and  he  may  do  this  by  complying  with  the  local 
statute,  if  there  is  one,  or,  if  there  is  none,  by  proceeding 


(35)  Brown  v.  Oregon  King  Min.  Co.,  110  Fed.  728;  Coi)i)or  Globe 
Mln.  Co.  V.  Allman,  23  Utah  410.  Contra:  Ford  v.  Campbell  (Nev.),  92 
Pac.  206;  Sturtevant  v.  Vogel,  167  Fed.  448. 
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in  the  same  way  that  he  did  to  record.  The  amended  loca- 
tion certificate  should  contain  a  statement  that  it  is  an 
amendment,  though  that  is  not  strictly  necessary.  The 
usual  situation  calling  for  an  amendment  is  where  the 
boundaries  of  the  claim  are  to  be  changed  for  any  reason, 
though  the  amendment  may  be  made  to  supply  some  de- 
fect in  the  certificate  itself.  If  the  defective  record 
sought  to  be  cured  was  so  defective  that  third  parties 
were  entitled  to  disregard  it  and  make  locations  for  them- 
selves, and  they  actually  did  so  before  the  amendment, 
the  intervening  rights  of  such  parties  will  not  be  cut 
out  by  the  amendment;  but  in  other  cases  the  amend- 
ment will  take  effect  by  relation  back  to  the  record  of  the 
original  certificate  and  cut  out  any  intervening 
rights  (36). 
Section  2.  Placer  Claims  and  Lodes  within  Placers. 
§  27.  Discovery.  In  the  case  of  placers,  as  in  the  case 
of  lodes,  there  must  be  a  discovery.  Mere  indications  of 
mineral  will  not  do  in  the  one  case  any  more  than  in  the 
other.  Contrary  to  the  popular  notion,  a  discovery  suffi- 
cient to  support  an  oil  placer  location  is  not  shown  by 
establishing  slight  drippings  of  oil  and  the  presence  of  oil- 
l)earing  sand  rock.  The  oil  deposit  must  be  disclosed. 
As  the  Oklahoma  supreme  court  has  said:  **It  is  the 
common  experience  of  persons  of  ordinary  intelligence 
that  petroleum  in  valuable  quantities  is  not  found  on  the 
surface  of  the  ground,  nor  is  it  found  in  paying  quanti- 
ties seeping  from  the  earth.  Valuable  oil  is  found  by 
drilling  or  boring  into  the  interior  of  the  earth,  and  either 


(36)     BealB  v.  Cone,  27  Colo.  4&3. 
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flows  or  is  pumped  to  the  surface;  and  until  some  body 
or  vein  has  been  discovered  from  which  the  oil  can  be 
brought  to  the  surface,  it  cannot  be  considered  of  suffi- 
cient importance  to  warrant  a  location  under  the  mineral 
laws"  (37).  And  the  California  court  also  has  said: 
''AVhile  perhaps  it  would  be  stating  it  too  broadly  to  say 
that  no  case  can  be  imagined  where  a  surface  discovery 
may  be  made  of  oil  sufficient  to  fill  the  requirements  of 
the  statute,  yet  it  is  certainly  true  that  no  such  case  has 
ever  been  presented  to  our  attention,  and  that  in  the 
nature  of  things  such  a  case  will  seldom,  if  ever,  occur" 
(38).  But  if  a  discovery  actually  is  made  on  unappro- 
priated land  of  the  United  States,  it  is  not  necessary  to  its 
validity  that  it  should  be  shown  with  reasonable  clearness 
that  the  placer  will  pay  to  work.  It  is  enough  that  it 
has  a  present  or  prospective  commercial  value  (39). 

§  28.  Pedis  possessio.  The  same  rule  as  to  pedis  pos- 
sessio  governs  in  the  case  of  placers  that  does  in  the  case 
of  lode  claims  (§  13,  above),  though  the  placer  claimant, 
because  of  the  greater  labor  and  expense  in  making  a 
discovery,  should  be  dealt  with  even  more  liberally  than 
the  lode  claimant  on  the  question  of  when  a  discovery 
has  been  made. 

§  29.  Number  of  acres  for  one  discovery.  There  nmst 
be  a  discovery  for  each  placer  claim,  but  where,  under 
the  statute,  a  location  of  160  acres  as  a  placer  is  made 
by  ''an  association  of  persons,"  it  is  now  held  tliat  one 


(37)  Bay  v.  Oklahoma,  etc.,  Co.,  18  Okl.  425. 

(38)  MUler  v.  Crissman,  140  Cal.  440,  446. 

(39)  Madison  v.  Octave  Oil  Co.  (Cal.),  1)9  Pac.  176. 
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discovery  is  enough  for  the  160-acre  location.  The  land 
department  still  insists,  however,  that  "while  a  single 
discovery  is  sufficient  to  authorize  the  location  of  a  placer 
claim,  and  may,  in  the  absence  of  any  claim  or  evidence 
to  the  con+rary,  be  treated  as  sufficiently  establishing  the 
mineral  character  of  the  entire  claim  to  justify  the  pat- 
enting thereof,  such  single  discovery  does  not  conclusively 
establish  the  mineral  character  of  all  the  land  included 
in  the  claim,  so  as  to  preclude  further  inquiry  in  respect 
thereto"  (40). 

§  30.  Location  of  placers.  Tlie  acts  of  location  for 
placers  are  generally  fixed  by  the  local  statutes  and  are 
in  the  main  the  same  as  those  for  lodes  (§17,  above), 
though  only  a  few  states  require  discovery  work  on 
placers. 

§  31.  Discovery  notice  and  discovery  work.  What 
has  been  said  as  to  discovery  notices  in  the  case  of  lode 
claims  (§18,  above)  applies  to  placers.  The  discovery 
notice  required  is  just  like  that  for  lodes  except,  of  course, 
that  instead  of  the  distance  along  the  vein  being  stated, 
the  number  of  acres  claimed  should  be  given.  In  a  few 
jurisdictions,  discovery  work  is  required  to  perfect  placer 
claims.     The  local  statutes  should  be  consulted. 

§  32.  Marking  the  location  on  the  ground.  The  fed- 
eral requirement  that  a  mining  location  must  be  marked 
on  the  ground  so  that  its  boundaries  can  readily  be  traced 
(§20,  above),  applies  to  placers.  It  is  complicated  in 
the  case  of  placers  by  the  further  requirement  of  the  fed- 
eral statute  that  placer  claims  upon  surveyed  ground 


(40)     Ferrell  v.  Hoge  (on  review),  29  Land  Dec.  12,  15. 
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''shall  conform  as  near  as  practicable  witli  the  United 
States  system  of  public  land  surveys  and  the  rectangular 
subdivisions  of  such  sur^^eys"  (41).  In  consequence  where 
a  placer  claim  is  laid  out  according  to  the  subdivisions 
of  the  public  surveys,  the  federal  statute  about  marking 
the  location  is  seemingly  complied  with  if  a  notice  is 
posted  on  the  placer,  claiming  it  by  the  proper  survey 
subdivision  description  (42).  In  some  states  the  local 
statutes  require  much  more  than  this  in  the  way  of  mark- 
ing and  those  statutes  must  of  course  be  complied  with. 
So  the  time  for  marking  under  the  local  statutes  and  de- 
cisions must  be  observed. 

§  33.  Location  notice  and  record.  The  location  notice 
requirements  in  the  case  of  placers  vary  in  the  different 
jurisdictions,  but  are  much  like  those  in  the  case  of  lode 
claims  (§  24,  above).  The  local  statutes  must  be  complied 
with  in  the  case  of  both.  Eecording  requirements  for 
placer  claims  vary  in  the  different  jurisdictions,  but  are 
much  like  those  governing  the  case  of  lode  claims  (§  25- 
§  26,  above).  Prudence  dictates  the  making  of  a  record, 
even  where  the  local  rules  and  statutes  do  not  require  it. 
Where  a  record  is  required  or  furnished,  the  federal  pro- 
visions as  to  its  contents  should  be  met,  in  addition  to 
complying  with  the  local  statutory  requirements. 

§  34.  Location  of  known  lodes  within  placers.  It  often 
happens  that  land  taken  up  as  placer  includes  a  lode. 
The  possibility  of  lodes  existing  in  placer  ground  was 


(41)  U.  S.  R.  S.,  §2331. 

(42)  McKinley  Creek  Min.  Co.  v.  Alaska  United  Mln.  Co.,  183  U.  S. 
563;  Kern  Oil  Co.  v.  Crawford,  143  Cal.  298. 
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recognized  in  the  act  of  1872,  and  by  it  provision  was 
made  whereby  the  patentee  of  the  placer  ground  should 
own  all  veins  or  lodes  not  known  to  exist  at  the  time  of 
the  application  for  patent,  and  might  acquire  at  that  time 
if  he  saw  fit  those  then  known,  and  whereby  other  persons 
might  acquire  known  lodes  which  the  patentee  of  the 
placer  did  not  make  application  to  patent  (43).  All  veins 
known  to  be  in  placers  are  not  ''known  veins"  within  the 
meaning  of  this  statute.  To  be  "known  veins"  they 
must  have  a  certain  value.  A  ''known  lode"  is  one 
which  at  the  time  of  the  application  for  placer  patent  is 
known  to  the  applicant  for  placer  patent,  or  to  the  com- 
munity generally,  to  exist  and  to  carry  ore  in  quality 
and  quantity  to  justify  its  working,  or  which  would  have 
been  so  known  to  the  applicant  if  he  had  made  a  reason- 
able and  fair  inspection  of  the  premises  (44). 

Known  lodes  within  placers,  not  located  as  lodes  by 
the  placer  claimant,  may  probably  be  located  by  third 
parties  prior  to  the  application  for  placer  patent,  and 
clearly  may  be  so  located  after  an  application  for  placer 
patent  in  which  the  known  lodes  are  not  claimed  by  the 
applicant  for  placer  patent.  But  third  parties  who  enter 
upon  an  unpatented  placer  against  the  protest  of  the 
placer  owner  to  prospect  for  lodes  cannot  make  a  valid 
location  of  the  lodes  discovered  (45).  A  known  lode  in 
a  placer  is  located  in  the  same  way  as  any  other  lode  ( §  17, 


(43)  U.  S.  R.  S.,  §  2333. 

(44)  Mutchmor  v.  McCarty,  149  Cal.  603;  McConaghy  v.  Doyle,  32 
Colo.  92, 

(45)  Clipper  Mln.  Co.  v.  Ell  Mln.  Co.,  194  U.  S.  220. 
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above)  except  that,  if  the  placer  location  is  valid,  third 
parties  cannot  claim  more  of  the  placer  ground  than  1,500 
feet  in  length  along  the  vein  and  25  feet  on  each  side  of 
the  vein. 

Section  3.  Mill  Sites,  Tunnel  Sites,  and  Blind  Veins 
Cut  by  Tunnels. 
§  35.  Location  of  mill  sites.  By  Eev.  St.  U.  S.  §  2337 
non-mineral  unappropriated  public  land  of  the  United 
States  may  be  acquired  as  a  mill  site  where  either:  (1)  it 
is  not  contiguous  to  the  vein  or  lode  with  which  the 
claimant  wants  to  use  it  (46),  or,  (2)  the  claimant  has 
put  a  quartz  mill  or  reduction  works  on  the  site 
without  owning  a  mine  in  connection  therewith.  A  mill 
site  acquired  in  the  second  way  is  both  technically  and 
ajctually  a  mill  site ;  but  one  acquired  in  the  first  way  may 
be  devoted  to  non-milling  mining  puiposes,  and  so  may  be 
called  a  mill  site  only  because  that  is  the  name  given  to 
it  by  the  statute.  To  acquire  a  mill  site  in  the  first  way, 
i.  e.,  for  use  with  a  lode  to  which  it  is  not  contiguous,  any 
mining  use  to  which  the  land  is  bona  fide  put  will  justify 
ihe  mill  site  (47),  and  its  retention  is  dependent  on  rea- 
sonable use  of  the  mill  site  in  good  faith  for  mining  pur- 
poses in  connection  with  the  mining  claim.  To  acquire  a 
mill  site  in  the  second  way,  i.  e.,  apart  from  lode  owner- 
ship, nothing  short  of  a  mill  or  reduction  works  on  the 
ground  will  serve.  The  federal  statute  prescribes  no 
method  of  location  of  mill  sites  and  the  local  rules  and 


(46)  Now  Interpreted  by  the  land  department  to  mean  not  con- 
tiguous to  the  lode  claim.    Brick  Pomeroy  Mill  Slto,  31  Land  Dec.  320. 

(47)  Silver  Peak  Mines  v.  Valcalda,  79  Fed.  886.  86  Fed.  90. 
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statutes  must  therefore  be  consulted.  Where  there  are 
none  applicable  to  mill  sites  as  such,  the  local  require- 
ments as  to  lode  locations  (§17,  above)  should  be  met, 
excei^t  as  regards  discovery  and  discovery  work. 

§  36.  Location  of  tunnel  sites.  §  2323  Rev.  St.  U.  S. 
provides  for  the  acquisition  of  tunnel  sites  for  the  dis- 
covery and  location  of  veins  not  previously  known  to 
exist,  but  found  on  the  line  of  the  tunnel  within  3,000  feet 
from  its  face.  The  veins  so  found  are  known  as  "blind 
veins."  While  the  statute  does  not  prescribe  the  method 
of  locating  tunnel  sites  for  the  discovery  of  such  ''blind 
veins,"  the  land  department  has  a  rule  which  prescribes 
the  posting  and  recording  of  notices  and  the  marking  of 
boundary  lines,  and  that  rule  should  be  complied  with. 
The  iTile  provides  that  the  tunnel  locators,  as  soon  as  their 
tunnel  actually  enters  cover,  shall  ' '  give  proper  notice  of 
their  tunnel  location  by  erecting  a  substantial  post,  board, 
or  monument  at  the  face  or  point  of  commencement 
thereof,  upon  which  should  be  posted  a  good  and  sufficient 
notice,  giving  the  names  of  the  parties  or  company  claim- 
ing the  tunnel  right,  the  actual  or  proposed  course  or 
direction  of  the  tunnel,  the  height  and  width  thereof,  and 
the  course  or  distance  from  such  face  or  point  of  com- 
mencement to  some  permanent  well  known  objects  in  the 
vicinity,  by  which  to  fix  and  determine  the  locus  in  man- 
ner heretofore  set  forth  applicable  to  locations  of  veins 
or  lodes ;  and  at  the  time  of  posting  such  notice  they  shall, 
in  order  that  miners  or  prospectors  may  be  enabled  to 
determine  whether  or  not  they  are  within  the  lines  of  the 
tunnel,  establish  the  boundary  lines  thereof,  by  stakes  or 
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monuments,  placed  along  such  lines  at  proper  interv-als, 
to  the  terminus  of  the  three  thousand  feet  from  the  face 
or  point  of  commencement  of  the  tunnel,  and  the  lines  so 
marked  will  define  and  govern  as  to  specific  boundaries 
within  which  prospecting  for  lodes  not  previously  known 
to  exist  is  prohibited  while  work  on  the  tunnel  is  being 
prosecuted  with  reasonable  diligence"  (48).  The  laud 
office  also  requires  that  at  the  time  of  posting  notice  and 
marking  lines,  as  above,  **a  full  and  correct  copy  of  such 
notice  of  location  defining  the  tunnel  claim  must  be  filed 
for  record  with  the  mining  recorder  of  the  district,  to 
which  notice  must  be  attached  the  sworn  statement  or 
declaration  of  the  owners,  claimants,  or  projectors  of  such 
tunnel,  setting  forth  the  facts  in  the  case,  stating  the 
amount  expended  by  themselves  and  their  predecessors 
in  interest  in  prosecuting  work  thereon,  the  extent  of  the 
work  performed,  and  that  it  is  bona  fide  their  intention  to 
prosecute  work  on  the  tunnel  so  located  and  described 
with  reasonable  diligence  for  the  development  of  a  vein 
or  lode,  or  for  the  discovery  of  mines,  or  both  as  the  case 
may  be"  (49). 

By  the  "face"  of  the  tunnel  is  meant  the  first  working 
face  when  the  tunnel  enters  cover,  and  by  the  "line"  of 
the  tunnel  seems  to  be  meant  the  space  bounded  by  1,500 
feet  on  each  side  of  the  bore  of  the  tunnel,  projected  3,000 
feet  in  from  the  face  of  the  tunnel— a  3,000  feet  scpiare 
space;  but  because  the  land  department  early  defined  the 


(48)  Land  Offlce  Rules  and  Regulations  on  Mining,  Rule  17. 

(49)  Id.,  Itule  18. 
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''line"  of  the  tunnel  to  mean  its  bore  (50),  a  prudent  lo- 
cator of  a  tunnel  site  will  mark  on  the  surface  both  the 
projected  bore  of  the  tunnel  and  the  larger  area  now 
seemingly  known  as  the  line  of  the  tunnel. 

§  37.  Nature  of  tunnel  site.  Appurtenant  dumping 
ground.  A  tunnel  site  is  not  a  mining  claim  and  cannot 
be  patented  (51).  It  is  merely  a  means  for  the  discovery 
and  location  of  blind  veins,  and  an  inchoate  right  to  the 
unlocated  blind  veins  on  the  line  of  the  tunnel  belongs  to 
the  tunnel  site  owner  immediately  upon  the  location  of 
the  tunnel  site.  By  the  express  provisions  of  the  federal 
statute  a  ''failure  to  prosecute  work  on  the  tunnel  for  six 
months  shall  be  considered  as  an  abandonment  of  the 
right  to  all  undiscovered  veins  on  the  line  of  such 
tunnel"  (52). 

In  the  tunnel  site  location  notice,  the  owner's  right  to 
a  reasonable  amount  of  surface  ground  around  the  mouth 
of  the  tunnel  for  dumping  purposes  is  always  asserted. 
The  notice  should  specify  the  number  of  feet  claimed  as 
dumping  ground,  and  the  situation  of  the  ground  with 
reference  to  the  mouth  of  the  tunnel.  Wise  precaution 
would  seem  to  dictate  that  the  dumping  ground  be  located 
also  as  a  mill  site,  as  there  is  no  express  statutory  author- 
ization for  claiming  it  otherwise. 

§  38.  Location  of  blind  veins  cut  by  tunnels.  The  fed- 
eral tunnel  statute  is  really  an  incongmous  part  of  the 
act  of  1872.    It  was  based  on  the  old  notion  that  the  lode 


(50)  In  re  David  Hunter,  5  Copp's  L.  0.  130.     See  also  Corning 
Tunnel  Co,  v.  Pell,  4  Colo.   511. 

(51)  Creede,  etc.,  Co.  v.  Uinta  Tunnel  Co.,  196  U.  S.  337,  357. 

(52)  U.  S.  R.  S.,  §  2323. 


mXING  LAW  331 

was  everj^thing  and  the  surface  only  a  necessary  incident, 
and  it  clearly  contemplated  that,  as  the  tunnel  owner 
would  not  need  any  surface  for  his  workings  since  he 
would  mine  through  his  tunnel,  only  the  blind  lodes  dis- 
covered in  the  tunnel  should  be  acquired,  and  that  no 
rights  outside  the  blind  lodes  themselves  should  be  ac- 
quired, except  the  right  of  way  in  the  country  rock,  along 
the  dip  or  along  the  rise  of  the  vein,  needed  to  follow  and 
work  the  vein  where  it  was  too  small  for  the  owner  to 
stay  within  it.  For  many  years  it  was  supposed,  and  the 
case  of  Campbell  v.  Ellett,  decided  in  1897,  fully  sustained 
that  supposition,  that  because  the  blind  veins  discovered 
in  the  tunnel  were  the  only  things  intended  to  be  given  to 
the  tunnel  owner,  and  only  1,500  feet  along  the  strike  of 
such  veins,  surface  locations  need  not  be  made  by  the  tun- 
nel owner.  ''Indeed,"  the  United  States  Supreme  Court 
said  in  Campbell  v.  Ellett  (53),  ''the  conditions  surround- 
ing a  vein  or  lode  discovered  in  a  tunnel  are  such  as  to 
make  against  the  idea  or  necessity  of  a  surface  location. 
We  do  not  mean  to  say  that  there  is  any  impropriety  in 
such  a  location,  the  locator  marking  the  point  of  discovery 
on  the  surface  at  the  summit  of  a  line  drawn  perpendicu- 
larly from  the  place  of  discovery  in  the  tunnel  and  about 
that  point  locating  the  lines  of  his  claim  in  accordance 
with  other  provisions  of  the  statute.  .  .  .  But,  with- 
out determining  what  would  be  the  rights  acquired  under 
a  surface  location  based  upon  a  discovery  in  a  tunnel,  it 
is  enough  to  hold,  following  the  plain  language  of  the 


(53)     167  U.  S.  116,  119-20. 
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statute,  that  the  discovery  of  the  vein  in  the  tunnel, 
worked  according  to  the  provisions  of  the  statute,  gives  a 
right  to  the  possession  of  the  vein  to  the  same  length  as 
if  discovered  from  the  surface,  and  that  a  location  on  the 
surface  is  not  essential  to  a  continuance  of  that  right.  We 
do  not  mean  to  hold  that  such  right  of  possession  can  be 
maintained  without  compliance  with  the  provisions  of  the 
local  statutes  in  reference  to  the  record  of  the  claim,  or 
without  posting  in  some  suitable  place,  conveniently  near 
to  the  place  of  discovery,  a  proper  notice  of  the  extent  of 
the  claim — in  other  words,  without  any  practical  loca- 
tion." 

§  39.  Same  (continued) .  Campbell  v.  EUet  was  a 
clear  recognition  that  a  blind  lode  discovered  in  a  tunnel 
was  given  as  such  to  the  tunnel  owner,  if  he  appropriated 
it  and  gave  sufficient  notice  thereof,  even  though  he  did 
not  make  a  surface  location.  But  in  Creede,  etc.  Co.  v. 
Uinta  Tunnel  Co.  the  same  judge  who  wrote  the  opinion 
in  Campbell  v.  Ellett,  and  without  referring  to  that  case, 
gave  utterance  to  the  following  dictum:  *'The  owner  [of 
the  tunnel]  has  a  right  to  run  it  in  the  hope  of  finding  a 
mineral  vein.  When  one  is  found,  he  is  called  upon  to 
make  a  location  of  the  ground  containing  that  vein,  and 
thus  create  a  mining  claim,  the  protection  of  which  may 
require  adverse  proceedings"  (54).  This  dictum,  so  at 
variance  with  the  purpose  of  the  tunnel  act,  and  so  in- 
explicably overlooking  the  previous  decision  of  the  court, 
cannot  be  regarded  as  law,  if  it  means  that  a  surface  loca- 
tion must  be  made.    The  tunnel  owner  must  locate  the 


(54)     Creede,  etc.,  Co.  v.  Uinta  Tunnel  Co.,  196  U.  S.  337,  357-58. 
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vein,  but  not  necessarily  the  gronnd  containing  the  vein. 
The  tunnel  owner,  who  has  discovered  a  blind  vein,  may 
be  ''called  upon  to  make  a  location  of  the  ground  con- 
taining that  vein,  and  thus  create  a  mining  claim,"  with- 
out being  penalized  by  the  loss  of  that  vein  if  he  does  not 
do  so,  and  the  dictum  is  thus  not  necessarily  in  conflict 
with  the  earlier  case.  A  surface  location  is  requisite, 
however,  if  the  locator  wishes  to  patent. 

§40.  Same:  When  surface  location  necessary.  A  sur- 
face location  is,  of  course,  essential  if  one  wishes  to  ac- 
quire title  to  veins  discovered  in  tunnels  not  located  and 
run  in  accordance  with  the  provisions  of  the  federal  stat- 
ute about  tunnel  sites;  the  discoveiy  in  the  tunnel  being 
as  effectual  as  a  discovery  by  shaft  from  the  surface  (55). 
A  statutory  tunnel  owner  who  wishes  to  make  a  surface 
location  should  so  lay  out  his  surface  claim  as  to  have 
some  part  of  it  directly  above  the  point  of  discovery,  and 
should  mark  that  point  on  the  surface  (56). 

If  a  surface  location  of  blind  veins  is  not  necessary,  the 
tunnel  site  owner  may  claim  in  his  notices  and  acquire 
1,500  feet  in  length  of  the  blind  vein  and  may  take  that 
length  on  either  side  of  the  tunnel,  or  part  on  one  side 
and  part  on  the  other,  so  long  as  a  continuous  length  of 
vein  is  taken  (57).    If  a  surface  location  is  necessary  he 


(55)  Brewster  v.  Shoemaker,  28  Colo.  176. 

(56)  Campbell  v.  Ellet,  167  U.  S.  116,  119.  A  discovery  from  the 
surface  in  addition  to  the  discovery  in  the  tunnel  is,  of  course,  not 
essential  to  the  validity  of  the  surface  location,  if  in  fact  it  Includes 
the  vein.  Rico-Aspen  Min.  Co.  v.  Enterprise  Mln.  Co.,  53  Fed.  321; 
Ellet  V.  Campbell,  18  Colo.  510. 

(57)  Enterprise  Mining  Co.  v.  Rico-Aspen  Min.  Co.,  167  U.  S.  108, 
113. 
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may  claim  only  so  much  of  the  blind  vein  as  apexes  within 
the  location  made.  Those  veins  that  the  tunnel  owner 
does  get  he  gets  as  a  whole,  both  going  down  and  going 
up  on  the  vein,  within  the  end  line  bounding  planes.  If  a 
surface  location  is  not  necessary,  the  tunnel  owner  who 
seeks  to  acquire  a  blind  vein  cut  in  his  tunnel  need  do  no 
more  than  to  post  at  the  mouth  of  the  tunnel  and  to  record 
a  notice  sufficiently  designating  the  extent  and  situs  of 
the  vein  claimed,  and  to  perform  the  requisite  annual 
labor.  If  he  wants  to  get  a  patent,  however,  he  must  make 
a  surface  location. 


CHAPTER  III. 

PROCEEDINGS   AFTER  DISCOVERY  AND  LOCATION. 

Section  1.    Annual  Labor  or  Improvements. 

§  41.  Statutory  provision.  By  Rev.  St.  U.  S.  §  2324  it 
is  provided:  ''On  each  claim  located  after  the  tenth  day 
of  May,  1872,  and  until  a  patent  has  been  issued  therefor, 
not  less  than  $100  worth  of  labor  shall  be  performed  or 
improvements  made  during  each  year."  This  provision 
is  found  in  the  sections  primarily  applicable  to  lode 
claims,  but  it  has  been  deemed  applicable  to  placer  claims, 
though  separate  work  need  not  be  performed  on  each  20 
acres  of  a  160  acre  placer  (1).  Annual  labor  must  there- 
fore be  performed  or  annual  improvements  made  on  each 
unpatented  placer  as  well  as  on  each  unpatented  lode 
claim. 

§  42.  What  annual  labor  is.  Annual  labor,  which  is 
sometimes  known  as  ''assessment  work"  and  sometimes 
as  "representation  work,"  is  required  in  order  that  the 
unpatented  public  mineral  domain  shall  not  be  monop- 
olized by  people  who  would  let  it  lie  idle  for  speculative 
purposes.  Before  there  was  any  federal  statute  the  min- 
ing district  rules  required  periodical  labor  on  claims.  ' '  It 
was  soon  discovered,"  said  the  Supreme  Court  of  the 
United  States,  "that  the  same  person  would  mark  out 


(1)     Carney  v.  Arizona  Co.,  G5  Cal.  40;  McDonald  v.  Montana  Wood 
Co.,  14  Mont.  88. 
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many  claims  of  discovery  and  then  leave  them  for  an  in- 
definite length  of  time  without  further  development  and 
without  actual  possession,  and  seek  in  this  manner  to  ex- 
clude others  from  availing  themselves  of  the  abandoned 
veins.  To  remedy  this  evil  a  mining  regulation  was 
adopted  that  some  work  should  be  done  on  each  claim  in 
every  year  or  it  would  be  treated  as  abandoned"  (2). 
Annual  labor  or  improvement  expenditure  is,  therefore, 
that  expenditure  required  each  year  in  order  to  test  the 
good  faith  of  the  locator  and  to  keep  prospectors  from 
monopolizing  the  public  mineral  domain.  And  to  make  the 
requirement  effective  it  is  provided  that  upon  a  failure 
to  comply  with  it  "the  claim  or  mine  upon  which  such 
failure  occurred  shall  be  open  to  relocation  in  the  same 
manner  as  if  no  location  of  the  same  had  ever  been  made, 
provided  that  the  original  locators,  their  heirs,  assigns, 
or  legal  representatives,  have  not  resumed  work  upon 
the  claim  after  failure  and  before  such  location"  (3). 

§  43.  Time  for  performing  annual  labor.  By  the  act 
of  Jan.  22,  1880,  amending  Rev.  St.  U.  S.  §  2324,  the 
annual  labor  periods  begin  on  the  first  day  of  January 
succeeding  the  date  of  the  location  of  the  claim.  Since 
the  passage  of  that  act  no  annual  labor  has  been  required 
during  the  year  in  which  a  location  is  made,  so  far  as  the 
federal  statutes  are  concerned,  and  the  locator  has  the 
whole  of  the  next  year  in  which  to  do  the  annual  labor 
for  that  year.  The  discovery  work  required  to  perfect 
the  location  is  deemed  sufficient  labor  to  require  for  the 


(2)  Chambers  v.  Harrington,  111  U.  S.  350,  353. 

(3)  U.  S.  R.  S..  §  2324. 
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year  the  location  is  made.  While  in  the  absence  of  local 
legislation  to  the  contrary  the  locator  has  the  whole  of 
each  year  to  do  his  $100  worth  of  work,  or  to  put  that 
amount  of  improvements  on  the  claim,  the  fact  that  he 
does  more  work  in  any  one  year  than  is  required  for  that 
year  will  not  enable  him  to  count  it  toward  the  next  year's 
expenditure. 

§  44.  Place  of  performance  of  annual  labor.  The  work 
done  as  annual  labor  may  be  done :  (1)  within  the  bound- 
aries of  a  single  claim;  (2)  within  the  boundaries  of  one  or 
more  claims  of  a  group  held  in  common,  or,  (3)  outside 
the  boundaries  of  the  claim  or  claims.  While  the  federal 
statute  speaks  of  the  annual  labor  as  done  on  each  claim, 
meaning  thereby  on  each  piece  of  located  mineral  ground, 
it  expressly  provides  that  "where  such  claims  are  held  in 
common,  such  expenditures  may  be  made  upon  any  one 
claim"  (4),  and  by  a  statute  passed  in  1875  work  done  on 
a  tunnel  run  to  develop  a  lode  or  lodes  owned  by  the 
person  or  company  running  the  tunnel  shall  be  considered 
as  expended  on  said  lode  or  lodes  (5).  The  courts  have 
gone  beyond  the  statute  and  held  that  work  done  outside 
of  a  claim,  or  of  a  group  of  claims,  and  not  in  a  tunnel, 
will  count  as  annual  labor  if  it  is  for  the  benefit  of  the 
claim. 

Work  done  within  the  boundaries  of  a  single  location, 
whether  upon  the  surface  or  below,  if  only  so  done  as 
clearly  to  be  intended  to  develop  the  claim,  will  satisfy  the 
statute,  and  the  court  will  not  question  the  wisdom  or 


(4)  U.  S.  R.  S.,  §2324. 

(5)  18  Stat.,  315. 
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expediency  of  the  method  employed  (6).  With  work  and 
with  improvements  the  question  is  whether  what  has  been 
done  is  for  the  development  of  the  claim.  Where  the  work 
has  been  done,  or  the  improvement  placed,  upon  the  claim 
itself,  the  good  faith  of  the  mining  claimant  entitles  him 
to  every  reasonable  presumption.  But  where  the  work 
has  been  done,  or  the  improvement  placed,  outside  of  the 
boundaries  of  the  claim,  there  is  no  occasion  to  indulge 
any  presumption  in  favor  of  the  mining  claim  owner  and 
unless  what  he  has  done  actually  does  benefit  the  claim 
by  aiding  in  its  development,  it  cannot  count  as  the  re- 
quired annual  expenditure  for  labor  and  improvement. 

§  45.  Sajne:  Claims  held  in  common.  It  is  quite 
usual  for  the  work  to  be  done  on  one  claim  for  a  group, 
but  even  in  such  case  the  work  on  the  one  claim  cannot 
count  as  work  on  any  other  of  the  group  unless  the  work 
really  is  of  benefit  to  that  other  as  one  of  the  group  (7), 
and  the  work  done  on  the  group  must  aggregate  as  much 
as  if  done  on  each  claim  separately.  In  a  case  where  the 
annual  expenditure  on  one  claim  of  a  group  of  four 
amounted  only  to  $132,  it  was  held  that  the  claim  upon 
which  the  expenditure  was  made  was  safe  from  forfeiture, 
but  that  the  other  three  claims  were  subject  to  reloca- 
tion (8).  Wliile  the  statute  allowing  work  to  be  done  on 
one  claim  for  a  group  refers  to  claims  ''held  in  common," 
that  statute  has  been  given  a  very  liberal  interpretation. 
For  instance,  where  three  locations  were  made,  each  in 
the  name  of  a  different  locator,  under  an  oral  agreement 


(6)  Mann  v.  Budlong,  129  Cal.  5'i 

(7)  Little  Dorritt  Co.  v.  Arapahoe  Co.,  30  Colo,  431. 

(8)  Fredericks  v.  Klauser  (Ore.),  96  Pac.  679. 
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that  they  should  be  owned  in  common  by  all  three  locators, 
it  was  held  that  the  equitable  interest  which  each  locator 
had  in  the  other  locations,  together  with  the  legal  inter- 
est which  he  had  in  the  location  which  he  perfected, 
caused  the  locations  to  be  owned  in  common  within  the 
meaning  of  the  federal  statute  (9).  So,  too,  it  has  been 
held  that  several  different  locators  may  combine  to  work 
together  under  this  statute  their  separate  locations.  The 
work  done,  however,  must  be  part  of  a  general  plan  or 
scheme  for  the  development  of  the  several  claims  (10). 

The  statute  says  nothing  about  a  necessity  that  the 
claims  owned  in  common  should  be  contiguous,  i.  e.,  have 
their  boundaries  touching,  for  work  on  one  to  count  as 
work  on  all.  While  in  several  cases  such  contiguity  is 
declared  to  be  essential  (11),  the  California  case  which 
holds  contiguity  not  to  be  necessary  would  seem  to  be 
sound.  As  the  court  in  that  case  said:  ** Mines  may  be 
conceived  of  as  so  situated  that  the  same  work  may  be, 
and  appear  to  be,  expended  in  opening  or  developing  both 
mines,  although  they  are  not  actually  contiguous"  (12). 

§  46.  What  work  will  count  as  annual  labor.  In  con- 
sidering where  the  annual  labor  may  be  performed  and 
the  presumptions  indulged,  we  have  incidentally  discov- 
ered what  work  will  count  as  annual  labor.  "VVlien  the 
work  is  done  within  the  claim's  boundaries  and  is  clearly 


(9)  Eberle  v.  Carmlchcal.  8  N.  M.  169. 

(10)  Jackson  v.  Roby,  109  U.  S.  440;  Hawgood  v.  Emery  (So.  Dak.), 
119  N.  W.  177. 

(11)  See  Gird  v.  California  Oil  Co.,  60  Fed.  531;  Roystou  v.  Miller, 
76  Fed.  50. 

(12)  Altoona  Min.  Co.  v.  Integral  Min.  Co.,  114  Cal.  100,  1U7. 
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intended  for  development  work  it  counts.  Even  extract- 
ing ore  without  doing  development  work  has  been  held 
to  be  sufficient  (13),  though  to  pick  down  from  a  vein 
samples  of  rock  and  to  assay  them  in  an  attempt  to  find 
pay  ore  has  been  held  not  to  be  sufficient  (14).  A  build- 
ing will  be  an  improvement,  so  as  to  count  toward  the 
$100  expenditure,  only  if  it  is,  and  is  intended  to  be,  of 
benefit  to  the  claim  (15).  The  cost  of  sharpening  tools  on 
the  premises  may  be  a  legitimate  item  of  expenditure, 
or  may  not,  according  to  circumstances  (16),  and  so  may 
the  expense  of  unwatering  a  mine  (17) ;  but  the  expense 
of  taking  tools,  lumber,  etc.,  to  a  mine,  and  then  taking 
them  away  after  slight  or  no  use,  will  not  count  (18). 
So  depositing  waste  on  a  claim  from  an  adjoining  claim 
is  not  annual  labor  on  the  claim  used  as  a  dump,  nor  is 
the  building  of  a  flume  over  such  claim  for  the  carriage 
of  such  waste,  for  they  clearly  do  not  tend  to  develop 
that  claim  (19).  For  the  same  reason  bath  houses  and 
appurtenances  at  salt  springs  are  not  mining  improve- 
ments, nor  is  storing  water  on  a  placer  to  be  used  else- 
where (20).  So  work  done  by  third  parties  for  them- 
selves and  then  purchased  by  the  claimant,  after  suit  has 
been  brought  to  recover  possession  from  the  claimant, 


(13)  Wailes  v.  Davies,  158  Fed.  669. 

(14)  Bishop  V.  Baisley,  28  Ore.  119. 

(15)  Bryan  v.  McCaig,  10  Colo.  309. 

(16)  Hirschler  v.  McKendricks,  16  Mont.  211. 

(17)  See  Emerson  v.  McWhirter,  133  Cal.  510. 

(18)  Honaker  v.  Martin,  11  Mont.  91. 

(19)  Jackson  v.  Roby,  109  U.  S.  440. 

(20)  Lovely  Placer  Claim,  35   Land   Dec.  426;    Robert  S.   Hale,  3 
Land  Dec.  536. 
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cannot  inure  to  the  benefit  of  the  claim  for  annual  labor 
purposes,  though  work  performed  by  the  claimant's 
grantor,  of  course,  will  (21) ;  and  so  will  work  done  by 
a  corporation,  the  superintendent  of  which  has  a  contract 
to  purchase  the  claim,  if  the  superintendent  can  be  con- 
sidered to  hold  the  contract  in  trust  for  the  company 
(22).  AYhile  the  value  of  powder,  fuse,  candles,  etc., 
used  in  development  work,  the  value  of  rails  laid  on  ties 
in  a  tunnel  on  the  claim,  and  the  reasonable  value  of  meals 
furnished  the  miners  as  part  of  their  wages,  will  count 
as  annual  expenditure,  it  seems  that  the  value  of  work- 
horses, tools,  bedding,  kitchen  utensils,  and  cutlery  will 
not,  though  the  reasonable  value  of  the  use  of  such  things 
may  be  counted  (23).  That  payment  to  a  watchman  will 
serve  as  annual  labor  expenditure  where  the  services  of 
the  watchman  are  reasonably  necessary  to  guard  ore  and 
valuable  improvements  against  theft  and  injury  is  held  in 
an  Arizona  case  (23a),  but  it  would  appear  that  only  in 
exceptional  cases  will  the  employment  of  a  watchman 
meet  the  annual  labor  expenditure  requirement  (23b). 
The  requirement  of  $100  worth  of  labor  or  improve- 
ments must  be  met  by  work  or  improvements  reasonably 
worth  that  amount,  and  local  rules  or  statutes  to  the 


(21)  Little  Gunnel  Co.  v.  Kimber,  1  Morr.  Min.  Rep.  r.3C;   Tam  v. 
Story,  21  Land  Dec.  440. 

(22)  Godfrey  v.  Faust,  18  S.  D.  5G7. 

(23)  Fredricks  v.  Klauser  (Ore.),  96  Pac.  079. 

(23a)     Kinsley  v.  New  Vulture  Min.  Co..   (Ariz.)   90  Pac  438. 
(23b)     Hough  V.  Hunt,  138  Cal.  142.     See  note  23,  above. 
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effect  that  so  many  days '  labor  shall  be  regarded  as  equiv- 
alent to  $100  worth  of  labor  must  be  disregarded  (24). 

§  47.  Same:  Work  done  outside  of  claim.  The  kind 
of  work  which  will  count  as  annual  labor  when  done  out- 
side of  a  claim  or  a  group  of  claims  is  usually  work  in  a 
tunnel  run  to  develop  the  claim  or  claims,  but  other  kinds 
have  served.  Constructing  a  flume  to  carry  waste  away 
from  the  claim,  and  building  a  road  to  the  claim  when 
that  is  necessary  to  its  working  (25),  will  serve  as  types. 
With  reference  to  the  road,  however,  it  should  be  noted 
that  the  land  department  will  not  allow  as  part  of  the 
$500  worth  of  improvements  for  patent  purposes  ( §  57, 
below),  a  wagon  road,  lying  partly  within  and  partly 
without  the  claims  and  used  for  transporting  supplies 
and  machinery  to  and  ores  from  the  mines  (26). 

§  48.  Proof  of  annual  labor.  The  doing  of  annual  la- 
bor may  be  proved  in  the  same  way  as  other  overt  acts. 
Most  of  the  mining  law  states  and  territories  have  en- 
acted statutes  providing  for  the  filing  for  record  of  an 
affidavit  of  annual  labor  within  a  given  time  after  the 
labor  is  done  and  making  the  affidavit  prima  facie  evi- 
dence that  the  work  has  been  performed.  In  such  juris- 
dictions a  failure  to  prepare  and  file  the  affidavit,  or  a 
mistake  in  the  affidavit  filed  does  not  preclude  other  evi- 
dence of  the  fact  of  the  performance  of  the  labor  (27), 


(24)  Wright  v.  Killian,  132  Cal.  56;  Penu  v.  Oldhauber,  24  Mont. 
287. 

(25)  Packer  v.  Heaton,  9  Cal.  568;  Doherty  v.  Morris,  17  Colo.  105. 

(26)  Douglas  Lode  Claims.  34  Land  Dec.  556;   Fargo,  etc.  Claims, 
37  Land  Dec.   404. 

(27)  MeCullough  v.  Murphy,  125  Fed.  147. 
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but  in  a  few  jurisdictions  such  failure  is  prima  facie 
evidence  that  the  labor  has  not  been  iierformed.  In  draw- 
ing and  filing  the  affidavit,  the  statutes  of  the  state  where 
the  claim  is  situated  should  be  consulted  and  fully  com- 
plied with. 

§  49.  Annual  labor  pending  patent  proceedings.  Con- 
siderable confusion  of  ideas  has  existed  in  regard  to  the 
effect  of  patent  proceedings  on  the  obligation  to  perform 
annual  labor.  The  statute  requires  the  work  to  be  done 
each  year  on  each  claim  ''until  a  patent  has  been  issued 
therefor"  (28).  After  a  patent  actually  issues  no  work 
need  be  done,  of  course ;  but  will  anything  short  of  patent 
excuse?  It  seems  perfectly  clear  that  after  entry  in  the 
land  office — that  is,  after  the  patent  proceedings  have 
passed  the  point  where  the  contract  of  purchase  is  com- 
plete by  the  payment  of  money  for  the  land  by  the  appli- 
cant— the  applicant  need  perform  no  more  actual  labor 
if  patent  ultimately  issues  to  him,  or,  more  accurately,  if 
the  entry  is  not  canceled  by  the  land  department  (29). 
The  reason  is  that  in  such  case  all  proceedings  in  the 
land  department  after  entry  are  immaterial,  and  the  re- 
ceiver's receipt  makes  the  applicant  the  equitable,  and 
for  all  practical  purposes  the  actual,  patentee.  But  the 
"if"  above  noted  causes  the  trouble.  If  for  any  reason 
the  receiver's  receipt  is  canceled  by  the  land  department, 
the  applicant  finds  himself  governed  by  the  general  rulo 
that  until  entry  the  annual  labor  must  be  kept  up,  and 
may  therefore  find  himself  without  a  claim  because  some 


(28)  U.  S.  R.  S.,  §  25fi4. 

(29)  Benaon  Mining  Co.  v.  Alta  Mining  Co.,  145  U.  S.  428. 
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third  person  relocates  it  on  account  of  failure  to  keep 
up  the  annual  labor  (30).  It  seems  needless  to  say  that 
the  doing  of  the  $500  worth  of  work  which  enables  one 
to  apply  for  patent  will  not  dispense  with  the  necessity 
of  annual  labor  thereafter. 

§  50.  Forfeiture  to  co-owner.  The  failure  of  one  of 
several  co-owners  of  an  unpatented  mining  claim  to  per- 
form his  share  of  the  annual  labor  requisite  to  hold  the 
claim  throws  the  whole  burden  of  performing  that  labor 
on  his  co-owners.  Annual  labor  only  partially  performed 
gives  no  right,  and  since,  therefore,  a  performance  by  one 
co-owner  of  his  proportionate  share  of  the  annual  labor 
will  not  save  his  interest,  the  delinquent  co-owner  really 
compels  the  diligent  one  to  work  for  both.  In  the  ab- 
sence of  statute,  therefore,  the  delinquent  co-owner  would 
have  his  interest  preserved  by  the  diligent  co-owner's 
labor  (31).  To  overcome  the  injustice  of  that  situation 
Congress  enacted  in  1872  the  following  provision;  "Upon 
the  failure  of  any  one  of  several  co-owners  to  contribute 
his  proportion  of  the  expenditures  required  hereby,  the 
co-owners  who  have  performed  the  labor  or  made  the 
improvements  may,  at  the  expiration  of  the  year,  give 
such  delinquent  co-owner  personal  notice  in  writing  or 
notice  by  publication  in  the  newspaper  published  nearest 
the  claim,  for  at  least  once  a  week  for  ninety  days,  and 
if,  at  the  expiration  of  ninety  days  after  such  notice  in 
writing  or  by  publication,  such  delinquent  shall  fail  or 


(30)  South  End  Min.  Co.  v.  Tinney,  22  Nev.  19,  221;  Murray  v. 
Polglase,   23  Mont.   401. 

(31)  Faubel  v.  McFarland,  144  Cal.  717. 
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refuse  to  contribute  his  proportion  of  the  exj^^enditure  re- 
quired by  this  section,  his  interest  in  the  chiim  shall 
become  the  property  of  his  co-owners  who  have  made 
the  required  expenditures"  (32). 

The  foregoing  statute  relates,  of  course,  only  to  the 
$100  of  necessary  annual  labor  or  annual  improvement. 
If  any  co-owner  fails  to  contribute,  and  then  his  other 
co-owners  expend  more  than  $100,  the  delinquent  co- 
owner  may  save  his  interest  from  forfeiture  by  paying  his 
proportionate  part  of  the  $100.  For  anything  beyond  the 
$100  the  co-owner  who  has  made  the  expenditures  must 
rely  upon  other  legal  rights,  if  any.  The  remedy  given 
by  the  statute  is  extrajudicial,  and  is  confined,  therefore, 
to  the  exact  situation  legislated  about.  The  statute  is 
one  of  forfeiture,  and  should  be  strictly  construed  (33). 

The  statute  gives  the  diligent  co-owners  the  right  to 
resort  either  to  personal  service  or  to  publication  at 
their  option,  and  there  is  no  saving  of  the  rights  of  minor 
heirs  (34).  Moreover,  the  diligent  co-owners  may  group 
in  one  notice  the  delinquencies  of  more  than  one  year.  If 
the  delinquent  co-owner  has  died,  then,  even  though  the 
estate  has  vested  in  minor  heirs,  it  is  not  necessary  to 
name  them;  but  a  notice  addressed  to  the  co-owner  by 
name,  *'his  heirs,  administrators,  and  to  whom  it  may 
concern, ' '  is  sufficient,  if  it  contains  the  proper  recitation 
of  facts  (34). 


(32)  U.  S.  R.  S.,  §  2324. 

(33)  See  Holbrooke  v.  Harrington   (Cal.),  36  Pac.  365;   Turnor  v. 
Sawyer,  150  U.  S.  578. 

(34)  Elder  v.  HorseBhow  Min.  Co.,  194  U.  S.  248. 


346  MINING  LAW 

Section  2.    Relocation  op  Mining  Claims. 

§  51.  Relocations  by  third  persons.  A  relocation  of  a 
mining  claim  or  a  location  covering  part  of  a  previous 
mining  claini  is  effective,  when  made  by  third  parties, 
only  if  the  prior  claimant  has  abandoned  his  claim  or  if 
he  has  failed  to  perform  the  condition  of  annual  labor 
and  hence  his  claim  is  forfeitable. 

The  first  thing  to  notice  about  a  relocation  is  that  it 
does  not  require  a  new  discovery.  Noting  and  claiming 
a  vein  or  lode  discovered  and  disclosed  to  view  by  a  pre- 
vious prospector,  who  has  abandoned  or  forfeited  it,  and 
adopting  the  discovery  as  one's  own  is  making  a  dis- 
covery (35).  But  while  a  new  discovery  is  not  requisite 
to  a  relocation,  the  statutes  make  it  necessary  for  the  re- 
locator  to  do  the  regular  discovery  work  by  sinking  a 
new  discovery  shaft,  or  by  sinking  the  old  one  10  feet 
deeper  (36).  Then,  too,  under  the  statutes  it  is  necessary 
to  mark  the  location  on  the  ground,  so  that  its  boundaries 
may  readily  be  traced,  and  to  comply  with  the  state  stat- 
utes in  regard  to  staking  the  claim.  A  relocator,  in 
''jumping"  a  claim,  is  required  to  do  practically  all  that 
the  original  locator  did  except  make  a  new  discovery; 
but,  under  the  state  statutes,  and  by  virtue  of  decisions 
in  California,  and  Utah,  he  may  adopt  the  old  boundary 
markings  of  the  first  locator,  so  far  as  they  still  exist, 
and  still  comply  with  the  state  statutoiy  requirements 
(37).    The  location  stakes  should,  of  course,  be  replaced, 


(35)  Hayes  v.  Lavagnino,  17  Utah  185. 

(36)  Carlin  v.  Freeman,  19  Colo.  App.  334. 

(37)  Conway  v.  Hart,  129  Cal.  480;  Brockbank  v.  Albion  Min,  Go., 
29  Utah  367. 
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if  lost,  and  the  proper  notice  posted.  The  fact  of  the 
matter  is,  that  while  the  statutes  specifically  relating  to 
relocation  are  not  as  precise  in  their  requirements  as  they 
might  be,  the  relocator  must  locate  and  record  in  sub- 
stantially the  same  manner  as  the  original  locator  had  to 
do,  except  that  he  may  adopt  the  stakes  and  monuments  of 
the  original  location,  and  may  sink  the  old  discovery  shaft 
10  feet  deeper  instead  of  sinking  a  new  one  (38).  It  seems 
to  be  assumed,  although  the  relocation  statutes  do  not 
always  so  specify,  that  the  location  requirements  as  to  the 
time  of  posting  notice,  the  time  of  staking  the  location, 
the  size,  placing,  and  marking  of  stakes  and  monuments, 
and  the  necessity  of  and  time  for  record  apply  to  reloca- 
tions. The  relocator  of  an  abandoned  or  forfeited  mining 
claim  has  the  same  length  of  time  to  perform  each  of  the 
acts  of  location  subsequent  to  discovery  as  an  original 
locator  would  have  (38).  But  it  should  always  be  re- 
membered that  in  jurisdictions  having  relocation  statutes, 
those  statutes  must  be  followed  in  all  details. 

§  52.  Resumption  of  work:  Amount  of  work  re- 
quired. A  relocation  is  often  complicated  by  a  claim  of 
resumption  of  work  by  the  prior  locator.  The  federal 
statute  about  annual  labor  provides  that  ''upon  a  failure 
to  comply  with  these  conditions,  the  claim  or  mine  upon 
which  such  failure  occurred  shall  be  open  to  relocation 
in  the  same  manner  as  if  no  location  of  the  same  had  ever 
been  made,  provided  that  the  original  locators,  their 
heirs,  and  assigns,  or  legal  representatives,  have  not  re- 

(38)     Armstrong  v.  Lower,  6  Colo.  393;   Pelican  Min.  Co.  v.  Snod- 
grass.  9  Golo.  339. 

Vol.  V— 24 
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sumed  work  upon  the  claim  after  failure  and  before  such 
locaxion"  (39). 

What,  then,  is  a  resumption  of  work  within  this  section? 
Doing  the  full  $100  worth  of  work  in  any  year  will  he 
taken  to  be  resumption  in  good  faith,  in  the  absence  of  any 
evidence  to  the  contrary  (40).    This  is  the  rule  as  against 
those  who  seek  to  relocate  after  the  work  is  done ;  but  as 
against  a  relocator,  who  comes  in  before  the  year  is  over 
and  finds  that  the  resumer  has  not  proceeded  with  reason- 
able diligence  to  complete  the  $100  worth  of  work,  but 
instead  has  acted  as  if  resuming  and  doing  some  work 
permitted  a  postponement  of  the  rest,  no  presumption  of 
good  faith  should  be  indulged.    As  the  Montana  court 
said :    ' '  The  resumption  of  work  by  the  original  locator, 
whose  rights  are  subject  to  forfeiture,  without  the  ex- 
penditure, with  reasonable  diligence,  during  the  year, 
of  the  sum  of  $100  for  labor  or  improvements  upon  the 
mine,  is  an  evasion  of  the  statute"  (41).    And  that  court 
very  properly  declared  that  the  California  case  of  Belcher 
Gold  Min.  Co.  v.  Defarrari  (42),  which  decided  that  the 
expenditure  of  $24  on  two  claims  in  January  was  such  a 
resumption  of  work  as  would  defeat  a  relocation  in  Au- 
gust following,  is  unsound.     The  California  court  has 
since  modified  its  views  to  the  extent  of  declaring  that 
**to  'resume  work,'  within  the  meaning  of  said  section 
2324,  is  to  actually  begin  work  anew,  with  a  bona  fide 
intention  of  prosecuting  it  as  required  by  said  section" 


(39)  U.  S.  R.  S.,  §  2324. 

(40)  Temescal  Oil  Co.  v.  Salcldo,  137  Cal.  211. 

(41)  Honaker  v.  Martin,  11  Mont.  91,  97. 

(42)  62  Cal.,  100. 


]\IINING  LAW  349 

(43).  There  is  every  reason  to  believe  that  it  will  yet 
hold  that  resuming  work  does  not  mean  regaining  a  year's 
time  to  do  the  work  of  the  year  of  resumption  by  making 
a  slight  expenditure,  but  instead  means  beginning  in 
good  faith  and  finishing  with  reasonable  diligence  $100 
worth  of  work  as  a  condition  precedent  to  the  rehabilita- 
tion of  the  claim.  The  prosecution  of  the  work  to  a  finish 
with  reasonable  diligence  is  an  essential  element  of  a 
bona  fide  resumption. 

§  53.  Same :  When  resumption  must  take  place.  Hav- 
ing determined  what  a  resumption  of  work  is,  the  next 
thing  to  ascertain  is  when  a  resumption  must  take  place 
to  defeat  a  relocation.  As  between  a  relocator  and  one 
claiming  to  have  resumed  work  under  the  statute,  a  very 
close  question  of  fact  may  arise.  The  supreme  court  of 
Montana  early  decided  and  later  reaffirmed  the  doctrine 
that  the  former  owner  may  cut  out  a  relocator  by  re- 
suming work  at  any  time  before  the  relocator  performs 
all  the  necessary  acts  of  location,  and  California  and 
New  Mexico  have  held  the  same  way  (44).  The  Mon- 
tana act  of  1907  has  recently  changed  the  rule  in  that 
state.  Opposed  to  the  former  Montana  and  to  the  Cali- 
fornia view  is  that  of  Judge  Hallett,  who  in  1878  an- 
nounced the  doctrine  that  resumption  could  come  only 
before  another  has  taken  possession  of  the  property  with 
intent  to  relocate  it.  **It  is,"  said  Judge  Hallett,  "the 
entry  of  the  new  claimant  with  intent  to  relocate  llio 
property,  and  not  mere  lapse  of  time,  that  determines  the 


(43)  McCormich  v.  Baldwin.  104  Cal.  227. 

(44)  Gonu  V.  Russell,  3  Mont.  358;  Pharls  v.  Muldoon,  75  Cal.  284; 
Lacey  v.  Woodward,  .')  N.  M.  583. 
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right  of  the  original  claimant"  (45).  Wherever  a  min- 
ing code  requires  discovery  work  as  an  act  of  location, 
the  correct  rule  to  be  followed  is  that  adopted  by  the 
Montana  act  of  1907,  namely:  ''The  right  of  a  relocator 
of  any  abandoned  or  forfeited  mining  claim,  hereafter 
relocated,  shall  date  from  the  posting  of  his  notice  of  loca- 
tion thereon,  and  while  he  is  duly  performing  the  acts  re- 
quired by  law  to  perfect  his  location,  his  rights  shall  not 
be  affected  by  any  re-entry  or  resumption  of  work  by  the 
former  locator  or  claimant"  (46). 

While,  as  noticed  above,  a  resumption  must  take  place 
in  good  faith  and  be  prosecuted  to  the  completion  of  the 
work  with  reasonable  diligence,  it  seems  to  be  true  wher- 
ever the  question  has  come  up  that  a  resumption  begun 
in  good  faith  the  last  day  of  the  year,  when  it  is  too  late 
to  complete  the  $100  required  expenditure  for  that  year, 
and  continued  in  regular  working  hours  the  first  and 
subsequent  days  of  the  new  year  till  the  expenditure  be 
completed  for  that  year,  will  give  the  resumer  a  title 
superior  to  that  of  one  who  attempts  to  relocate  in  the 
early  morning  hours  of  the  first  day  of  the  new  year  and 
prior  to  any  work  by  the  resumer  that  morning  (47).  As 
an  original  question  the  correctness  of  that  holding  might 
be  doubted,  but  as  it  furnishes  a  fair  working  rule  it 
probably  will  be  followed. 

§  54.    Premature  relocation.  A  word  is  necessary  about 
premature  relocations.     A  relocation  is  premature:  (1) 


(47)     Fee  v.  Denham,  121  Fed.  468;  Willett  v.  Baker,  133  Fed.  937. 

(45)  Little  Gunnel  Co.  v.  Kimber,  1  Morr.  M.  Rep.  536,  539. 

(46)  Mont.  Laws,  1907,  p.  121. 
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if  it  is  attempted  before  the  required  and  perfected  loca- 
tion is  subject  to  forfeiture  (48),  and,  (2)  if  it  is  at- 
tempted after  a  prior  prospector  has  made  discovery  and 
begun  the  acts  of  location,  but  before  the  time  allowed 
him  to  finish  the  acts  of  location  has  expired.  In  case  (2) 
the  relocation  is  premature,  even  though  after  it  is  made 
the  original  prospector  does  not  do  the  discovery  work, 
or  record,  in  time  (49).  Premature  relocations  remain 
ineffective  as  against  the  original  locator,  but  if  they  are 
diligently  looked  after  by  the  relocator  should  be  given 
priority  over  any  subsequent  relocation.  The  implication 
of  the  latest  decision  of  the  United  States  Supreme  Court 
on  the  question  is,  however,  contrary  to  any  such 
priority  (50). 

§  55.  Complete  relocation  by  the  forfeiting  owner. 
Relocations  by  the  original  locators  or  their  grantors, 
based  on  the  relocators'  own  defaults,  are  justified  by 
the  Utah  supreme  court  (51) ;  but  where  the  same  ground 
is  relocated  by  the  forfeiting  owners,  the  discovery  work 
will  amount  to  less  than  the  annual  labor  requirement, 
and  relocation  is  resorted  to  in  order  to  escape  doing  the 
annual  labor,  that  doctrine  seems  unsound.  Wherever 
new  discovery  work  will  not  equal  or  exceed  the  $11)0 
annual  expenditure  for  labor  or  improvements  required 
on  each  location  by  the  federal  statute,  the  true  rule 
would  seem  to  be  not  to  allow  the  delinquent  locator  to 


(48)  Belk  V.  Meagher,  3  Mont.  65;  104  U.  S.  279. 

(49)  Sierra  Blanca  Co.  v.  Winchell,  35  Colo.  13. 

(50)  Farrell   v.  Lockhart,   210  U.   S.  142.     Compare  Lavngnino  r. 
Uhllg,  198  U.  S.  443. 

(51)  Warnock  v.  DeWitt,  11  Utah  324. 
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take  advantage  of  his  own  delinquency.  A  method  to 
redeem  his  delinquency  is  pointed  out  by  the  statute, 
namely,  by  resuming  work  and  diligently  prosecuting 
it  until  $100  worth  of  work  is  completed  for  the  year  in 
which  the  last  part  of  the  work  of  resumption  has  to  be 
done.  If  he  does  not  wish  to  redeem  his  delinquency  in 
the  way  so  pointed  out  by  the  statute,  then  since  the  ex- 
pression of  one  thing  in  a  statute  is  the  exclusion  of 
others,  and  since  a  penalty  put  upon  a  locator  to  be 
enforced  against  him  by  others  cannot  properly  be  re- 
garded as  a  privilege  of  his,  his  claim  should  remain 
subject  to  relocation  by  others. 

§  56.  Relocation  by  amendment.  Since  the  bounda- 
ries of  the  claim  may  be  changed  whenever  intervening 
rights  of  third  persons  are  not  injured,  and  the  name  of 
the  claim  may  be  varied  so  long  as  third  persons  are  not 
misled,  the  claim  owners  may  amend  the  location  notices 
and  the  record  to  show  such  changes.  With  reference  to 
relocation  by  amendment,  just  as  with  reference  to  re- 
location on  forfeiture  of  the  previous  location,  whatever  is 
necessary  to  the  success  of  the  relocation  must  be  done. 
If  the  location  is  moved,  then  the  location  notice  and 
markings  should  be  changed  to  conform  thereto,  and  all 
posts  and  monuments,  as  well  as  discovery  workings,  etc., 
made  to  comply  with  the  local  statutory  requirements. 
As  the  amendment  takes  effect  by  relation,  the  discovery 
shaft,  if  already  the  required  depth,  need  not  be  deepened, 
and  in  general,  so  far  as  the  original  location  conformed 
to  the  law  and  is  not  necessarily  altered  by  the  amend- 
ment, no  change  need  be  made.    The  new  location  certifi- 
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cate  must,  of  course,  be  executed  witli  the  same  particu- 
larity in  eveiy  detail  that  was  required  in  the  original. 
Relocations  by  ameri-dment,  of  course,  in  no  way  avoid 
the  annual  labor  requirement. 

Sectioi^  3.     Applications  to  Patent  ]\[ining  Cl.ums. 
§  57.    In  general.     Any  qualified  owner  of  a  mining 
claim  upon  which  he  and  his  grantors  have  expended 
$500  worth  of  labor,  or  have  made  $500  worth  of  improve- 
ments of  a  kind  that  meets  the  requirements  of  annual 
labor  or  annual  improvements,  may  apply  for  a  patent 
for  such  claim.    The  $500  expenditure  should  be  complete 
before  the  application  for  patent;  but  a  completion  be- 
fore the  expiration  of  the  period  of  publication  of  the 
application  for  patent  will  do  (52).    The  land  office  rule 
provides:     ''The  expenditures  required  may  be  made 
from  the  surface  or  in  running  a  tunnel,  drifts,  or  cross 
cuts  for  the  development  of  the  claim.    Improvements  of 
any  other  character,  such  as  buildings,  machinery,   or 
roadways,  must  be  excluded  from  the  estimate  unless  it 
is  shown  clearly  that  they  are  associated  with  actual 
excavations,  such  as  cuts,  tunnels,  shafts,  etc.,  are  essen- 
tial to  the  practical  development  of,  and  actually  facili- 
tate the  extraction  of  mineral  from,  the  claim"  (53). 

As  the  applicant  will  act  from  the  start  on  the  advice 
of  the  deputy  mineral  surveyor  he  selects  to  survey  the 
claim  for  patent,  and  after  survey  (and  preferably  from 
the  start)  on  that  of  his  attorney,  it  will  be  necessary 
to  indicate  only  briefly  here  the  steps  in  the  patent  pro- 

(52)  Nielson  v.  Champagne  Mining  Co.,  29  Land  Dec.  491. 

(53)  Land  Office  Rules  and  Regulations  on  Mining,  Rule  167. 


354  MINING  LAW 

cess.  The  black  letter  headings  in  Chapters  XVIII,  XIX 
and  XX,  of  Costigan's  American  Mining  Law,  are  taken 
for  that  purpose. 

§  58.  Patenting  lode  claims.  The  steps  in  the  patent- 
ing of  lode  claims  are:  (a)  The  survey;  (b)  the  filing  of 
the  application  papers;  (c)  the  filing  of  the  final  papers; 
(d)  the  issuance  of  patent. 

§  59.  Survey  requirements.  The  order  of  proceeding 
for  survey  consists  of  (1)  the  selection  by  the  applicant 
of  a  deputy  mineral  surveyor,  whose  appointment  to 
make  the  survey  the  applicant  will  request;  (2)  the  ap- 
plication to  the  surveyor  general  for  an  order  of  survey ; 
(3)  the  order  of  the  surveyor  general  that  a  survey  be 
made  by  the  deputy  mineral  surveyor  selected  by  the  ap- 
plicant; (4)  the  survey  by  the  deputy,  including  the 
preparation  by  him  of  the  field  notes  and  of  a  preliminary 
plat  of  the  property;  and  (5)  the  approval  of  the  survey 
by  the  surveyor  general,  including  the  preparation  and 
delivery  to  the  deputy  mineral  surveyor  for  the  appli- 
cant, or  to  the  applicant  himself,  of  the  approved  field 
notes  and  copies  of  the  final  plat. 

§  60.  First  set  of  application  papers.  The  first  set  of 
papers  filed  by  the  applicant  includes  (6),  three  copies 
of  the  notice  of  application  for  patent  posted  on  the  claim, 
one  copy  having  attached  an  affidavit  showing  that  the 
notice  and  a  copy  of  the  final  plat  were  posted  in  a  con- 
spicuous place  on  the  claim;  (7)  a  copy  of  the  final  plat; 
(8)  a  copy  of  the  approved  field  notes;  (9)  the  applica- 
tion for  patent;  (10)  the  proof  of  citizenship  by  affidavit 
of  the  applicant,  and,  if  the  applicant  is  a  corporation,  by 
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a  certified  copy  of  the  corporation's  charter  or  certificate 
of  incorporation;  (11)  the  publisher's  agreement,  which 
is  the  contract  of  the  proper  newspaper  publisher  to  pub- 
lish the  notice  of  application  for  patent  and  to  hold  the 
applicant  alone  responsible  for  the  charges  of  publica- 
tion; (12)  a  certified  copy  of  each  location  notice;  and 
(13)  the  abstract  of  title  of  each  claim  or  equivalent  evi- 
dence of  title  in  the  applicant. 

The  filing  of  these  papers  is  at  once  followed  by  the 
posting  of  the  notice  and  plat  in  the  local  land  office 
and  by  the  publication  of  the  notice  of  application  for 
patent.  The  notice  of  application  for  patent  must  remain 
posted  on  the  claim  and  in  the  land  office,  and  must  be 
published  for  the  full  period  of  60  days,  and  within  that 
period  adverse  claims  must  be  fixed. 

§  61.  Adverse  claims.  An  adverse  claim  is  one  of  title 
to  part  or  all  of  the  surface  sought  to  be  patented.  It 
must  be  filed  during  the  60-day  period  of  publication  of 
the  notice  of  application  for  patent,  must  show  fully  the 
nature,  boundaries,  and  extent  of  the  adverse  claim,  and 
must  be  followed,  within  30  days  after  it  is  filed,  by  the 
commencement  of  the  proper  court  proceedings. 

§  62.  Same:  Court  proceedings.  The  court  proceed- 
ing is,  according  as  the  situation  calls  for  one  or  the 
other,  an  action  in  ejectment  or  a  suit  in  equity.  If  it  is 
an  action  in  ejectment,  there  is  a  right  to  a  jury  trial. 
If  it  is  a  suit  in  equity,  there  is  in  most  jurisdictions  no 
such  right.  The  adverse  claimant  is  plaintiff  in  the  \no- 
ceeding,  and  the  particularity  of  allegations  required  in 
the  pleadings  varies  in  the  different  jurisdictions.     The 
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trial  is  much  like  tbe  ordinary  trial  where  the  ownership 
of  real  property  is  litigated;  but  the  citizenship  of  the 
parties  is  involved,  and  judgment  may  be  entered  that 
neither  party  is  entitled  to  the  conflict  area. 

§  63.  Same:  Relation  of  the  land  department  to  pro- 
ceedings. Pending  the  determination  of  the  court  pro- 
ceedings the  land  department  stays  all  steps  in  the  appli- 
cation for  patent,  except  the  completion  of  the  posting 
and  publication  of  notices,  the  posting  of  plats,  and  the 
filing  of  the  necessary  proofs  of  both.  If  the  court  pro- 
ceedings are  not  begun,  a  certificate  to  that  effect  is  ob- 
tained, and  the  patent  application  proceeds  as  in  the  case 
of  no  adverse  claim.  If  the  court  proceedings  are  begun, 
and  end  by  giving  the  whole  conflict  area  to  the  applicant 
for  patent,  he  simply  files  in  the  land  office  a  certified  copy 
of  the  judgment  roll,  and  the  patent  application  proceeds 
as  if  no  adverse  had  been  filed.  If,  however,  part  or  all 
of  the  conflict  area  is  awarded  to  the  adverse  claimant, 
that  part  is  excluded  from  the  application  and  will  be 
patented  to  the  adverse  claimant  without  the  necessity 
of  posting  and  publication  on  his  part,  if  he  complies 
with  the  land  department's  rules.  Where  the  court's 
judgment  is  that  neither  party  is  entitled,  the  filing  of 
the  certified  copy  of  the  judgment  roll  ends  the 
application. 

§  64.  Protests.  A  protest,  unlike  an  adverse  claim,  is 
an  objection  made,  not  to  acquire  title  for  the  objector, 
but  to  prevent  the  applicant  for  patent  from  getting 
title  because  of  some  fatal  defect,  and  a  protest  will  not 
lie  where  an  adverse  claim  was  proper.    A  protestant  is 
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in  the  nature  of  an  amicus  curiae  (friend  or  adviser  of 
the  court).  The  protest  should  set  fortli  all  material 
issuable  facts  with  sufficient  particularity  to  inform  the 
applicant  of  the  case  against  him. 

§  65.  Final  set  of  application  papers.  The  second  and 
final  set  of  papers  filed  by  the  applicant  for  patent  in  an 
uncontested  application  includes:  (14)  Proof  by  affidavit 
that  the  plat  and  notice  of  application  remained  conspicu- 
ously posted  during  the  publication  period;  (15)  proof 
by  the  publisher's  affidavit  that  the  notice  was  duly  pub- 
lished; (16)  proof  by  affidavit  of  the  items  of  the  appli- 
cation expenses;  and  (17)  the  application  to  purchase  the 
land,  accompanied  by  the  purchase  money. 

§  66.  Entry  and  patent.  Upon  the  filing  of  the  final 
application  papers  the  register  and  receiver  of  the  local 
land  office  at  once  foi-ward  a  copy  of  (17),  above,  to  the 
chiefs  of  field  division  of  special  agents,  and  the  register 
makes  (18)  his  certificate  that  the  notice  of  application 
and  the  plat  remained  posted  in  the  land  office  during 
the  publication  period.  Upon  a  favorable  report  from 
the  chiefs  of  field  division,  the  register  makes  (19)  his 
certificate  of  entry.  The  receiver  of  the  local  land  office 
thereupon  issues   (20)  his  duplicate  receiver's  receipts. 

The  complete  record  is  then  forwarded  to  the  commis- 
sioner of  the  general  land  office,  and,  if  everything  is  reg- 
ular, (21)  a  patent  issues  in  due  course. 

§  67.  Patenting  mill  sites.  Mill  sites  patented  with 
lodes  are  included  in  the  same  survey  and  in  the  various 
lode  application  pa))ers.  The  mill  site  must  })C  carefully 
described  in  the  i3apers,  and  a  copy  of  the  notice  and 
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one  of  the  plats  must  be  posted  on  the  mill  site,  as  well 
as  upon  the  lode  claim.  Proof  by  affidavit  must  be  fur- 
nished of  the  non-mineral  character  of  the  ground.  Mill 
sites  patented  separately  from  lode  claims  are  patented 
in  exactly  the  same  way  as  lode  claims,  except  that  proof 
by  affidavit  must  be  furnished  of  the  non-mineral  charac- 
ter of  the  ground  and  of  the  mill  site  use  to  which  the 
ground  is  being  put. 

§  68.  Patenting  placer  claims.  With  the  exception 
that  no  survey  need  be  made  for  placers  conforming  to 
government  survey  subdivisions,  and  that  a  special  kind 
of  descriptive  report  by  the  deputy  mineral  surveyor  is 
called  for  by  the  land  department,  the  proceedings  to 
obtain  a  patent  for  a  placer  claim  are  the  same  as  those 
'for  a  lode  claim  (§§58-66,  above). 

§  69.  Known  lodes  within  placers.  Known  lodes  in 
placers  must  be  located  as  such  by  the  applicant  for  placer 
patent  if  he  intends  to  claim  them  in  his  placer  applica- 
tion. Known  lodes  not  claimed  by  the  applicant  for  placer 
patent  may  be  patented  by  third  parties  after  a  depart- 
mental inquiiy  establishes  that  they  are  known  lodes. 

§  70.  Nature  of  a  patent.  A  patent  is  both  a  judgment 
in  rem  of  the  quasi-judicial  land  department  and  a  con- 
veyance of  title  by  the  United  States  to  the  patentee.  If 
within  the  jurisdiction  of  the  land  department  to  issue 
and  valid  on  its  face,  a  patent  is  not  subject  to  collateral 
attack.  It  is  in  the  conclusiveness  of  title  to  the  land 
conveyed  that  a  patent  excels  a  location. 


CHAPTER  IV. 
EXTRALATERAL  RIGHTS  UNDER  ACT  OF  1872. 

§71.  Statutory  provision.  To  explain  extralateral 
rights  properly  would  require  more  space  than  is  allowed 
to  this  whole  article,  and  as  the  topic  is  one  primarily  for 
the  mining  expert  and  the  mining  lawyer,  it  seems  best 
to  attempt  here  nothing  but  the  bare  general  statement 
of  what  the  extralateral  right  doctrine  is  under  the  act 
of  1872. 

The  extralateral  right  section  of  the  act  of  1872  is  as 
follows:  ''The  locators  of  all  mining  locations  .  .  . 
shall  have  the  exclusive  right  of  possession  and  enjojment 
of  all  the  surface  included  within  the  lines  of  their  loca- 
tions, and  of  all  veins,  lodes,  and  ledges  throughout  their 
entire  depth,  the  top  or  apex  of  which  lies  inside  of  such 
surface  lines  extended  downward  vertically,  although  such 
veins,  lodes,  or  ledges,  may  so  far  depart  from  a  perpen- 
dicular in  their  course  downward  as  to  extend  outside  the 
vertical  side  lines  of  such  surface  locations.  But  their 
right  of  possession  to  such  outside  parts  of  such  veins  or 
ledges  shall  be  confined  to  such  portions  thereof  as  lie  be- 
tween vertical  planes  drawn  downward  as  above  de- 
scribed, through  the  end  lines  of  their  locations,  so  con- 
tinued in  their  own  direction  that  such  planes  will  inter- 
sect such  exterior  parts  of  such  veins  or  ledges.  And 
nothing  in  this  section  shall  authorize  the  locator  or  pos- 
sessor of  a  vein  or  lode  which  extends  in  its  downward 
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course  beyond  the  vertical  lines  of  his  claim  to  enter 
upon  the  surface  of  a  claim  owned  or  possessed  by 
another"  (54). 

§  72.  Resulting  doctrine.  In  the  act  of  1872  there  is  a 
requirement  that  the  end  lines  of  mining  locations  shall 
be  parallel,  though  that  provision  is  not  found  in  the  extra- 
lateral  right  section  (55).  But  since  there  is  no  require- 
ment that  the  side  lines  shall  be  parallel,  and  since  the 
statute  contemplates  a  location  along  the  strike  of  the 
vein,  it  has  been  decided  that  the  requirement  of  parallel 
end  lines  is  for  the  purpose  of  bounding  the  underground 
extralateral  rights  which  the  owner  of  the  location  may 
exercise  (56).  The  result  is  that,  with  the  possible  excep- 
tion of  cases  where  the  end  lines  converge  on  the  dip, 
parallelism  of  end  lines  is  essential  to  the  right  of  the 
locator  or  patentee  to  follow  his  vein  outside  of  the  com- 
mon-law limits  of  his  claim.  The  claim  itself  is  valid  if 
the  end  lines  are  not  parallel;  but  in  such  case  it  has 
not  the  extralateral  right  feature  (57). 

Under  these  sections  of  the  federal  statute,  the  extra- 
lateral  right  doctrine  is  the  doctrine  that  a  lode  claimant, 
who  owns  the  apex  of  a  vein  which  departs  from  the  side 
lines  of  his  claim  in  its  descent  into  the  earth,  may  pursue 
the  vein  into  the  laterally  adjoining  land  within  planes 


(54)  U.  S.  R.  S.,  §  2322 

(55)  U.  S.  R.  S.,  §2320,  §2322. 

(56)  Del  Monte  Mining  Co.  v.  Last  Chance  Mining  Co.,  171  U.  S.  55. 
To  give  extralateral  rights,  the  end  lines,  in  addition  to  being  parallel, 
"must  be  straight  lines,  not  broken  or  curved  ones."  Walrath  v. 
Champion  Min.  Co.,  171  U.  S.  293,  311. 

(57)  Iron  Silver  Min.  Co.  v.  Elgin  Mining  Co.,  118  U.  S.  196;  Mon- 
tana Co.  V.  Clark,  42  Fed.  626. 


MINING  LAW  361 

drawn  through  the  parallel  end  lines  of  the  claim  and  ex- 
tended in  their  own  direction.  For  the  detailed  applica- 
tion of  that  doctrine,  reference  should  be  made  to  any 
of  the  standard  treatises  on  mining  law. 

NOTE. 

COAL,  TIMBER  AND  STONE  LAND  ENTRIES  AND  PATENTS. 

§  73.  Departmental  regulations.  A  word  should  be  said  about  coal 
land  and  timber  and  stone  land  entries.  Very  full  regulations  in  regard 
to  both  are  printed  and  distributed  in  separate  pamphlets  which  may  be 
had  by  anyone  who  will  writfe  to  the  General  Land  Office  in  Washing- 
ton, D.  C,  and  as  they  are  subject  to  frequent  changes  It  will  not  be 
desirable  to  give  details  here.  For  instance,  by  the  circular  of  Nov.  30, 
1908,  very  material  changes  were  made  in  the  method  of  obtaining 
timber  and  stone  lands  from  the  government. 

§  74.  Coal  land  entries.  Coal  lands  are  enter(>d  hv  legal  suhdivisions 
by  qualified  individuals  and  associations.  Any  individual  who  is  a 
citizen  of  the  United  States,  or  has  declared  himself  to  be  such,  and  who 
is  21  years  of  age,  may  enter  by  legal  subdivisions  not  to  exceed  160 
acres.  Any  association,  which  includes  a  corporation,  composed  of 
individuals  qualified  to  make  entry  as  individuals,  may  enter  not  to 
exceed  320  acres  by  private  entry,  and  if  the  association  consists  of  not 
less  than  four  qualified  persons,  who  shall  have  expended  not  less  than 
$5,000  in  working  and  improving  a  coal  mine  or  mines,  It  may  enter 
not  to  exceed  640  acres.  Including  such  mining  improvements.  The  right 
to  purchase  coal  lands  can  be  exercised  but  once,  whether  the  person 
exercising  It  did  so  alone  or  as  a  member  of  an  association,  and  no 
entry  can  be  allowed  to  an  association  which  has  In  It  a  single  person 
disqualified.  The  coal  land  laws  recognize  two  kinds  of  entry: 
(a)  Ordinary  cash  entry;  and  (b)  cash  entry  under  a  preference  rlKht. 

§75.  Ordinary  cash  entry.  Ordinary  cash  entry  is  without  previous 
occupation  or  improvement  of  the  land,  and  the  steps  In  it  are:  (1)  the 
filing  of  a  sworn  application;  (2)  the  posting  and  publication  of  a 
notice  of  application;  (3)  the  proofs  of  the  completed  posting  and  pul»- 
lication;  (4)  the  determination  in  the  land  office  of  adverse  clalniB  an<l 
protests;  (5)  the  report  by  the  chiefs  of  field  division  of  special  agents 
of  the  land  department;  (6)  the  register's  certificate  for  entry  and  the 
receiver's  receipt;  and  (7)  the  patent. 
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§76.  Cash  entry  under  a  preference  right.  The  actual  possession 
of  coal  lands  and  the  bona  fide  opening  thereon  of  a  coal  mine  give 
a  preference  right  in  the  lands,  which  must  be  exercised,  if  at  all,  within 
60  days.  The  proceedings  otherwise  are  substantially  like  those  in  the 
case  of  ordinary  cash  entry,  except  that  entry  claimed  under  a  prefer- 
ence right  cannot  take  place  until  a  year  after  the  expiration  of  the  60 
day  period  allowed  for  filing  the  sworn  application. 

§  77.     Timber  and  stone  land  entries.     Under  the  timber  and  stone 
act  of  June  3,  1878,  as  amended  August  4,  1892,  a  somewhat  different 
plan  is  now  followed  in  the  case  of  lands  valuable  chiefly  for  timber 
or  stone  and  unfit  for  cultivation  at  the  time  of  sale.     Only  160  acres 
can  be  acquired  by  any  one  person,  association,  or  corporation,  but  any 
qualified  person  may  obtain  title  under  the  law  if  the  following  steps  are 
satisfactorily  taken,  namely:      (1)   the  examination  of  the  land  by  the 
applicant  not  more  than  30  days  before  the  date  of  his  application  so 
that  he  may  knowingly  swear  to  the  character  and  condition  of  the 
land;   (2)  the  presentation  of  an  application  and  sworn  statement  in  a 
form  prescribed  by  the  regulations  and  accompanied  by  a  filing  fee  of 
$10.00;   (3)  a  report  on  the  application  by  the  chief  of  field  division  of 
special  agents  of  the  laud  department;    (4)    an  appraisement,  and,  if 
required  and  the  proper  deposit  of  the  cost  thereof  is  made,  a  reappraise- 
ment  of  the  land  by  an  officer  or  employee  of  the  government;   (5)  a  de- 
posit of  the  appraised  price  of  the  land   with  the   receiver;    (6)    the 
posting  and  publication,  for  60  days  prior  to  the  date  of  offering  final 
proof,  of  a  notice  of  the  application  and  of  the  date  of  making  proof; 
(7)  the  making  of  the  final  proof  at  the  time  and  place  mentioned  in  the 
notice;    (8)   the  determination  of  contests  and  protests;   and   (9)   final 
entry  and  patent. 


IRRIGATION  LAW 


BY 


ROSCOE  POUND, 


A.  8.1  A,  M.,  Fh.  D.  (University  of  XTebratkA) 
Iili.  VL  (Nortliweatom  Unlverilty) 


Story  Professor  of  Law,  Harvard  University. 


CHAPTER  I. 

SYSTEMS  OF  WATER  LAW. 

§  1.  Definitions.  For  legal  purposes,  water,  whether 
above  or  below  the  surface,  falls  into  two  classes:  (1) 
water  in  some  definite  body,  including  running  water, 
whether  in  watercourses  on  the  surface  or  subterranean, 
and  standing  water  in  definite  bodies  such  as  lakes  or 
ponds;  (2)  diffused  water  or  water  not  in  any  definite 
body  or  form,  including  surface  water,  that  is,  rain  water, 
and  water  in  swamps  and  marshes,  and  percolating  water, 
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that  is,  diffused  underground  water.  Systems  of  water 
law  have  to  do  with  the  first  class  only.  Accordingly  the 
law  of  irrigation  comprises  those  legal  rules  and  princi- 
ples which  govern  the  application  of  the  water  of  natural 
streams  and  watercourses  to  lands  for  the  purpose  of 
raising  agricultural  crops  and  other  products  of  the  soil. 
For  a  long  time  irrigation  law  only  was  important.  Ap- 
propriations were  made  for  domestic,  agricultural  or  min- 
ing purposes,  but  those  of  chief  importance  to  which, 
therefore,  legislation  was  chiefly  directed  were  appropri- 
ations for  irrigation.  The  present  tendency  is  to  think 
of  water  law  or  the  law  of  water  rights  rather  than  of  the 
law  of  irrigation  and  to  provide  for  appropriation  of 
water  for  any  and  all  beneficial  purposes.  In  Kansas  and 
South  Dakota,  there  is  a  special  body  of  statute  law  deal- 
ing with  irrigation  from  artesian  wells  and  the  use  of 
underground  waters  for  that  purpose.  California,  Kan- 
sas, Nebraska  and  New  Mexico  have  statutes  to  prevent 
waste  from  artesian  wells.  There  are  also  statutes  in 
some  states  dealing  with  storage  of  surface  water  for 
irrigating  purposes.  But  the  law  of  irrigation,  in  the 
sense  in  which  it  has  become  a  well-settled  body  of  case- 
law  in  the  arid  and  semi-arid  states  and  territories,  has 
to  do  only  with  the  use  of  the  water  of  natural  streams 
and  watercourses. 

Section  1.     CoMMoisr  Law  Doctrine. 
§  2.    Where  in  force.     The  common  law  with  respect 
to  waters  and  riparian  rights  is  in  force  in  the  great  ma- 
jority of  the  United  States.    It  governs  wholly  or  in  part 
in  every  jurisdiction  except  Arizona,  Colorado,  Idaho, 
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Nevada,  New  Mexico,  Utah,  and  Wyoming.  In  a  number 
of  states,  however,  as  will  be  explained  presently,  it  is 
superseded  over  a  considerable  part  of  the  state,  or  as  to 
the  public  domain,  or  may  be  superseded  anywhere  by 
condemnation  of  pre-existing  rights  acquired  thereunder. 

§  3.  Amount  of  use  determined  by  its  character.  The 
fundamental  principle  of  the  common  law  with  respect  to 
water  is  that  running  water,  the  water  of  natural  streams 
and  watercourses,  is  not  susceptible  of  ownership.  It 
may  not  be  owned.  It  may  only  be  used.  The  common 
law  determines  who  may  use  it  and  how  he  may  use  it. 
Allowing  no  one  to  own  the  water  and  hence  to  claim  an 
exclusive  right  to  appropriate,  divert,  or  dispose  of  il, 
the  common  law  pennits  a  reasonable  use  of  the  water 
by  all  riparian  owners,  that  is,  by  all  owners  along  or 
over  whose  lands  the  stream  or  watercourse  flows.  But 
a  distinction  is  made  with  respect  to  the  character  of  the 
use  to  which  the  water  is  put  by  the  riparian  owner.  If 
he  uses  the  water  for  domestic  purposes  (see  §  34,  below), 
there  is  no  limit  to  the  amount  he  may  take.  If  he  uses 
it  for  purposes  other  than  domestic,  the  use  to  which  he 
may  put  it  is  limited  by  the  right  of  every  other  riparian 
owner  to  make  a  like  use  and  he  is  allowed  only  a  reason- 
able use  of  the  water.  Confusion  has  arisen  in  tliis  con- 
nection from  the  unfortunate  employment  of  the  words 
''natural"  and  ''ordinary"  to  mark  those  uses  which  the 
common  law  does  not  attempt  to  limit,  and  "artificial" 
or  "extraordinary"  to  mark  those  with  respect  to  which 
a  limitation  is  imposed.  It  has  been  said  that  domestic 
use  is  a  use  to  satisfy  a  "natural"  or  an  "ordinary" 
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want,  while  use  in  irrigation,  in  mining,  for  power,  or  to 
carry  off  waste  is  use  to  meet  an  '' artificial' '  or  "extraor- 
dinary" want.     Misled  by  these  words,  men  have  in- 
dulged in  no  little  argument  in  the  semi-arid  states  to  the 
effect  that  irrigation  supplies  a  "natural"  want  and  that 
use  of  water  for  that  purpose  is  natural  and  ordinary  in 
semi-arid  regions,  and  the  legislature  has  sometimes  en- 
acted that  use  for  irrigation  shall  be  so  regarded.    But 
this  argument  misses  the  real  point  of  the  common  law 
doctrine.    As  one  court  has  said:     "The  law  does  not 
regard  the  needs  and  desires  of  the  person  taking  the 
water  solely,  to  the  exclusion  of  all  other  riparian  pro- 
prietors, but  looks  rather  to  the  natural  effect  of  his  use 
of  the  water  upon  the  stream  and  the  equal  rights  of 
others  therein.    The  true  distinction  seems  to  lie  between 
those  modes  of  use  which  ordinarily  involve  the  taking 
of  small  quantities  and  but  little  interference  with  the 
stream,  such  as  drinking  and  other  household  purposes, 
and  those  which  necessarily  involve  the  taking  or  diver- 
sion of  large  quantities  and  a  considerable  interference 
with  its  ordinary  course  and  flow,  such  as  manufacturing 
purposes"  (1).    Manifestly  irrigation  is  to  be  put  in  the 
latter  category,  and  it  is  now  conceded  that,  where  the 
common  law  prevails,  use  of  water  for  irrigation  is  not 
only  confined  to  riparian  owners,  but  is  subject  to  the 
limitation  that  the  use  must  be  reasonable  under  the  facts 
of  the  case  in  hand. 

§  4.    What  is  a  reasonable  use?    By  ' ' reasonable ' '  use, 
the  common  law  means  a  use  consistent  with  a  like  right 

(1)     Meng  V.  Coffee,  67  Neb.  500,  513. 
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of  use  in  all  other  riparian  proprietors.  The  leading 
case  upon  this  point  is  Embrey  v.  Owen  (2).  The  plaintiff 
occupied  a  grist  mill  on  the  banks  of  a  river.  The  de- 
fendant owned  land  on  the  river  above  the  mill  and  was 
diverting  part  of  the  water  to  irrigate  certain  meadows. 
The  working  of  the  plaintiff's  mill  was  in  no  way  im- 
peded by  tlie  amount  of  water  diverted,  there  was  no 
sensible  diminution  of  the  stream  by  reason  of  the  diver- 
sion, and  the  loss  of  water  was  ascertainable  only  "by  in- 
ference from  scientific  experiments  on  the  absorption  and 
evaporation  of  water  poured  out  on  the  soil."  The  court 
held  that  the  plaintiff  had  no  case,  since  the  use  by  the 
defendant  was  consistent  with  a  like  use  by  other  ripar- 
ian owners  and  hence  reasonable.  Baron  Parke  said 
(p.  368):  ''This  right  to  the  benefit  and  advantage  of 
the  water  flowing  past  his  land  is  not  an  absolute  and  ex- 
clusive right  to  the  flow  of  all  the  water  in  its  natural 
state.  .  .  .  but  it  is  a  right  only  to  the  flow  of  the 
water,  and  the  enjoyment  of  it,  subject  to  the  similar 
rights  of  all  the  proprietors  of  the  banks  on  each  side  to 
the  reasonable  enjoyment  of  the  same  gift  of  Pro'/i- 
dence."  This  case  was  recognized  as  having  settled  tlie 
law  in  the  leading  American  case  of  Elliot  v.  Fitchburg 
R.  Co.  (3),  and  has  been  followed  in  the  American  cases 
on  the  common  law  of  irrigation. 

Obviously  no  fixed  rules  may  be  laid  down  with  respect 
to  what  is  a  reasonable  use.  The  common  law,  as  courts 
have  often  said,  "seeks  to  secure  equality  in  the  use  of 


(2)  6  Ex.,  353. 

(3)  10  Cush.  (Mass.),  191. 
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the  water  among  all  those  who  are  so  situated  that  they 
may  use  it."  But  certain  uses  are  so  clearly  unreason- 
able that  the  courts  have  settled  that  they  will  not  be 
permitted.  These  are:  (1)  diversion  to  and  use  on  non- 
riparian  lands;  (2)  consumption  of  all  the  water;  (3) 
waste  of  water;  (4)  needless  diminution  of  the  amount 
of  water;  and  (5)  failure  to  return  the  unused  water  to 
the  stream,  to  the  injury  of  other  owners  or  so  as  to  pre- 
vent reasonable  use  of  the  stream  by  them  also.  Subject 
to  these  propositions,  the  uses  which  a  riparian  owner 
may  make  of  a  stream  for  purposes  of  irrigation  "must 
be  judged,  in  determining  whether  they  are  reasonable, 
with  reference  to  the  size,  situation,  and  character  of  the 
stream,  the  uses  to  which  its  waters  may  be  put  by  other 
riparian  owners,  the  season  of  the  year  and  the  nature  of 
the  region.  These  circumstances  differ  in  different  cases, 
and  what  use  is  reasonable  must  be  largely  a  question  of 
fact  in  each  case"  (4). 

§  5.  What  are  riparian  lands?  The  requirement  that 
the  use  be  upon  riparian  lands  does  not  mean  that  use 
upon  the  whole  tract  owned  by  a  riparian  owner  is  neces- 
sarily permitted.  If  the  tract  is  non-riparian,  the  use  is 
obviously  unreasonable.  But  the  lands  of  a  riparian 
owner  may  extend  back  a  long  way  from  the  stream,  and 
much  ingenuity  has  been  expended  in  the  attempt  to  fix 
some  absolute  tests  by  which  it  may  be  determined  to 
what  extent  he  may  claim  a  right  of  use  upon  his  lands 
in  such  cases.    Thus  it  has  been  said  that  lands  beyond 


(4)     Meng  v.  Coffee,  67  Neb.  500,  504,  515  (citing  eases) ;  Lux  v.  Hag- 
gin,  69  Cal.  255. 
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the  divide  or  watershed,  although  part  of  the  same  tract 
with  riparian  lauds,  are  not  riparian;  that  contiguous  laud 
subsequently  acquired  by  a  riparian  owner,  which  itself 
lies  away  from  the  stream,  is  not  riparian;  and  that  "the 
extent  of  riparian  land  cannot  in  any  event  exceed  the 
area  acquired  by  a  single  entry  or  purchase  from  the 
government."  And  it  has  even  been  suggested  that  ri- 
parian land  "may  not  exceed  the  smallest  legal  subdivi- 
sion of  a  section,  that  is,  forty  acres,  or,  in  lieu  thereof, 
if  an  irregular  tract,  a  designated  numbered  lot,  which  is 
bordered  by  a  natural  stream  or  over  which  it  flows"  (5). 
Such  attempts  are  futile  and  unnecessary.  The  require- 
ment that  the  water  be  used  on  riparian  lands  is  not  a 
primary  rale,  but  a  corollary  of  the  prime  requirement 
that  the  use  be  reasonable.  Hence  it  is  not  the  number 
of  acres  in  the  tract  nor  the  manner  in  which  the  tract 
was  acquired,  but  the  amount  of  water  in  the  stream  and 
the  uses  to  which  it  may  be  put  by  others  that  should  be 
looked  to.  If  there  is  abundance  of  water  and  those  who 
can  possibly  use  it  are  few,  use  over  large  tracts  may  be 
in  no  way  inconsistent  with  equality  of  use  by  others.  If, 
on  the  other  hand,  there  is  little  water  and  there  are  many 
to  use  it,  use  on  all  of  the  tract  first  acquired,  or  on  the 
whole  of  the  smallest  government  subdivision  might  pre- 
vent a  like  use  by  others. 

Section  2.     Roman  and  Civil  Law  Doctrines. 
§  6.     Roman  and  civil  irrigation  law.     Tlie  Roman  law 
held  that  running  water,  along  with  light,  air  and  tlic 


(5)  Crawford  Company  v.  Hathaway.  07  Neb.  3'J.').  Soo  I.nx  v.  Ilnp 
^in,  69  Cal.  425;  Bathpate  v.  Irvino,  120  C'al.  13.';  Watkins  Land  Co.  v. 
Clements,  98  Tex.  578.    Contra:    Jones  v.  Conn,  39  Ore.  30. 
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sea,  was  res  communis,  that  is,  that  property  in  it  was  in 
no  one  and  the  right  to  use  it  in  every  one.  This  proposi- 
tion in  one  way  or  another  has  entered  into  all  systems 
of  water  law.  Its  real  meaning  is  that  streams  and  bodies 
of  water  as  natural  resources  are  assets  of  society  so  that 
the  water  in  them  is  not  and  cannot  be  owned  by  individ- 
uals. There  is  a  social  interest,  however,  in  the  use  as 
well  as  in  the  conservation  of  such  natural  media.  Con- 
sequently part  of  the  water  may  be  taken  out  and  for  the 
time  being,  as  it  were,  reduced  to  the  possession  of  the 
individual  and  while  he  is  using  it  and  to  the  extent  of 
his  use  he  may  have  a  property  interest  in  such  use.  Ac- 
cordingly every  system  of  water  law,  starting  with  the 
premise  that  running  water  may  be  used  and  not  owned, 
seeks  to  determine,  first,  who  may  use  it,  and,  second, 
how  he  may  use  it. 

In  Roman  law  a  distinction  seems  to  have  been  made 
between  public  streams,  those  which  flowed  continually, 
and  private  streams,  those  which  were  dry  at  certain 
periods  (6).  According  to  the  civil  law,  public  streams  are 
natural  watercourses,  navigable  by  boats  or  rafts;  all 
others  are  private  streams  (6).  Public  streams  are  the 
property  of  the  state  and  the  use  of  them  belongs  to  the 
state,  which  grants  rights  of  using  the  water  to  individ- 
uals by  way  of  concession  (franchise),  charging  a  toll 
therefor  (6).  In  the  Roman  law  the  owner  of  a  private 
stream  had  the  same  power  with  respect  thereto  that  he 
had  over  any  other  property  (7).   According  to  the  civil 

(6)  Digest  Xmi,   3,  1,   §3;   Deraburg,  Pandekten,  I,   §73;   French 
Civil  Code,  §  538. 

(7)  Digest  XLIII,  12,  1,  §  4. 
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law  (i.  e.,  the  modern  law  of  continental  Europe)  a  certain 
community  of  use  in  private  streams  is  presen-ed;  the 
upper  owner  cannot  penuanently  withdraw  the  water 
that  would  naturally  come  down  to  the  lower  owner;  he 
must  restore  the  water  to  the  bed  of  the  stream  after 
using  it  (8).  Indeed  this  followed  from  the  proposition  of 
the  Roman  law  that  running  water  was  res  communis.  It 
is  important  to  remember  that  the  civilians  did  not  think 
of  running  water  as  owned  by  the  state  or  by  the  public. 
They  held  that  it  was  owned  by  no  one,  that  it  belonged 
to  no  one  person  any  more  than  any  other  person,  and  that 
it  could  not  be  owned  while  in  its  natural  condition.  In 
considering  the  language  of  some  of  the  statutes  and 
decisions  in  our  western  states  in  recent  years  this  is  sig- 
nificant. 

§  7.  Not  adapted  to  arid  regions.  It  is  manifest  that 
neither  the  common  law  nor  the  civil  law  systems  were 
adapted  to  the  necessities  of  the  arid  states  and  terri- 
tories, nor  even  to  all  parts  of  the  semi-arid  jurisdictions. 
The  difficulty  with  the  common  law  rules  was  that  where 
there  was  no  more  than  water  enough  for  one  to  use  with 
advantage,  the  requirement  of  equality  of  use  prevented 
anyone  from  using.  The  difficulty  with  the  civil  hn.v 
rule  was  that  at  the  time  when  the  law  upon  this  subject 
was  evolving  there  was  usually  no  organized  govenuneul 
at  hand  on  the  public  domain  to  license  use  of  streams, 


(8)  Dernburg,  Pandekten,  I,  §73;  Fronoh  Civil  Codo,  gfitl.  In  Spot- 
land,  this  doctrine  seems  to  have  been  applied  to  all  streams,  bo  tlint  tlio 
rules  are  about  the  same  as  those  of  the  common  law.  Bell,  rrinciplcs  of 
the  Law  of  Scotland,  SS  IIOO-IIOS.  The  Woman  Dutch  Law  on  the  mibj.vt 
may  be  found  in  Breda  v.  Silberbauer,  L.  E.  3  P.  C  01;  the  Spanish  and 
Mexican  law  in  Lux  v.  Haggin,  69  Cal.  L'55,  315-34. 
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there  had  been  no  sui'\^ey  of  the  water  resources  of  the 
country,  and  the  idea  of  such  license  or  concession  was 
foreign  to  the  individualistic  ideas  of  the  pioneer.  Hence 
a  third  system  was  evolved  from  the  necessities  of  the 
situation  by  the  pioneers  of  the  Pacific  slope,  which  has 
become  the  foundation  of  the  American  law  of  irrigation. 
This  is  based  on  what  is  known  as  the  appropriation  doc- 
trine. Today  after  development  along  common  law  lines 
or  along  the  lines  of  the  appropriation  doctrine  has  be- 
come substantially  complete  a  collectivist  tendency  is 
moving  many  to  urge  the  civil  law  idea  or  even  to  urge 
a  new  idea  of  ownership  of  running  water  by  the  state. 
Except  so  far  as  the  latter  means  simply  that  the  state 
as  the  guardian  of  social  interests  is  to  exercise  a  regulat- 
ing power  with  respect  to  the  use  of  a  natural  asset  of 
society,  to  put  these  newer  tendencies  into  action  would 
require  confiscation  or  else  condemnation. 

Section  3.  Appropriation  Doctrine. 
§  8.  Origin  in  mining  custom.  Whereas  the  funda- 
mental notion  of  the  common  law  is  equality  in  use  among 
riparian  owners,  the  fundamental  idea  of  the  appropria- 
tion system  is  that  priority  of  application  to  a  beneficial 
use  gives  a  right  to  use  the  water  so  appropriated,  so 
long  as  the  use  is  kept  up,  even  though  it  be  all  the  water 
of  the  stream,  whether  applied  on  riparian  or  non-ripa- 
rian tracts,  to  the  exclusion  of  those  whose  claims  are  sub- 
sequent in  time.  At  one  time  there  was  a  tendency  in 
the  common  law  toward  such  a  doctrine.  Thus  in  Wil- 
liams V.  Morland  (9),  Bayley,  J.,  said:  ''Flowing  water  is 


(9)      2  B.  &  C.   (Eng.),  910. 
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originally  puhlici  juris.  So  soon  as  it  is  appropriated  by 
an  individual,  liis  right  is  co-extensive  with  the  beuefjcial 
use  to  which  he  appropriates  it.  Subject  to  that  right, 
all  the  rest  of  the  water  remains  puhlici  juris.'"  But  the 
common  law,  as  has  been  seen,  eventually  took  another 
course.  The  idea  of  acquisition  of  a  right  by  priority  of 
appropriation  to  a  beneficial  use  arose  on  the  public  do- 
main at  the  time  of  the  discovery  of  gold  in  California. 
Government  and  law  had  not  been  established,  there  was 
no  agricultural  population,  there  were  no  riparian  own- 
ers, and  streams  could  be  put  to  no  use  except  for  min- 
ing. "From  the  necessities  of  the  case,  there  being  no 
law  applicable,  the  miners  held  meetings  in  each  district 
or  locality  and  adopted  regulations  by  which  they  agreed 
to  be  governed.  As  at  that  time  streams  could  be  put 
to  no  use  except  for  mining,  and  as  the  use  of  large  quan- 
tities of  water  was  essential  to  mining  operations,  it  be- 
came settled  as  one  of  the  mining  customs  or  regulations 
that  the  right  to  a  definite  quantity  of  water  and  to  divert 
it  from  streams  or  lakes,  could  be  acquired  by  prior  ap- 
propriation. This  custom  acquired  strength;  rights  were 
gained  under  it  and  investments  made,  and  it  was  soon 
approved  by  the  courts  and  by  local  legislation;  and, 
though  not  originally  available  against  the  general  ,j::ov- 
emment  or  its  patentees,  was  made  so  available  by  act 
of  Congress  in  1866"  (10). 

§  9.  Application  to  irrigation.  Prom  mining  tliis  doc- 
trine spread  to  irrigation.  In  California,  wlicre  it  origi- 
nated, it  was  applied  to  the  public  domain  only.    Colo- 

(10)     See  Atchison  v.  Peterson,  20  Wall.   (U.  S.),  nOT,  r.lO. 
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rado  applied  it  to  private  lands  as  well,  and  that  state 
has  taken  the  lead  in  the  development  of  the  law  upon 
this  subject.  The  common  law  doctrine  and  the  appro- 
priation doctrine  are  well  contrasted  by  the  supreme  court 
of  Colorado  in  Oppenlander  v.  Left  Hand  Ditch  Co.  (11), 
thus:  ''At  common  law  the  water  of  a  natural  stream 
is  an  incident  of  the  soil  through  which  it  flows;  under 
the  constitution  [of  Colorado — i.  e.,  the  appropriation  doc- 
trine] the  unappropriated  water  of  every  natural  stream 
is  the  property  of  the  public.  At  common  law  their  ripa- 
rian owner  is,  for  certain  purposes,  entitled  to  the  exclu- 
sive use  of  the  water  as  it  flows  through  his  land;  under 
the  constitution  the  use  of  the  water  is  dedicated  to  the 
people  of  the  state  subject  to  appropriation.  The  ripa- 
rian owner's  right  to  the  use  of  water  does  not  depend 
upon  user  and  is  not  forfeited  by  non-user;  the  appro- 
priator  has  no  superior  right  or  privilege  in  respect  to 
the  use  of  water  on  the  ground  that  he  is  a  riparian 
owner;  his  right  of  use  depends  solely  upon  appropria- 
tion and  user;  and  he  may  forfeit  such  right  by  abandon- 
ment or  by  non-user  for  such  length  of  time  as  that  aban- 
donment may  be  implied.  A  riparian  proprietor  owning 
both  sides  of  a  running  stream  may  divert  the  water 
therefrom,  provided  he  returns  the  same  to  the  natural 
stream  before  it  leaves  his  own  land,  so  that  it  may  reach 
the  riparian  proprietor  below  without  material  diminu- 
tion in  quantity,  quality  or  force;  the  appropriator, 
though  he  may  not  own  the  land  on  either  bank  of  a  run- 
ning stream,  may  divert  the  water  therefrom,  and  carry 


(11)     18  Col.  142,  147. 
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the  same  withersoever  necessity  may  require  for  beueli 
cial  use,  without  returning  it  or  any  of  it  to  the  natural 
stream  in  any  manner." 

The  four  distinctions  between  the  common  law  and  the 
appropriation  doctrine  thus  pointed  out   require  some 
comment.     With  respect  to  the  first,  it  is  not  a  sound 
statement  of  the  common  law  doctrine  to  say  that  the 
water  is  an  incident  of  the  soil.    It  is  the  right  to  make 
a  reasonable  use  of  the  water  which  the  common  law 
regards  as  appurtenant  to  riparian  lands.    The  statement 
that  the  unappropriated  water  of  streams  is  the  property 
of  the  public  is  a  bit  of  rhetoric  of  which  western  legis- 
lators and  courts  have  been  very  fond.    The  truth  is  that 
under  the  appropriation  doctrine,  as  under  any  system 
of  water  law,  rights  with  respect  to  water  are  rights  of 
use  only.    Water  in  running  streams  is  not  owned  by  the 
state  in  the  sense  in  which  public  buildings  or  public 
lands  are   owned.     Possibly   some  legislators   have  in- 
tended to  enact  that  the  state  should  own  the  water  as 
it  owns  public  buildings  and  that  water  rights  should  be 
concessions  or  licenses  from  the  state.     But  as  to  the 
water  on  the  public  domain  of  the  United  States  obviously 
this  could  not  be  true  and  in  localities  where  private  water 
rights  under  the  common  law  or  appropriation  doctriiu- 
had  long  been  established  such  a  legislative  transfer  of 
property  from  the  individual  to  the  state  without  con- 
demnation and  compensation  is  inadmissible.    Hence  the 
courts  today  are  generally  saying  that  running  water 
belongs  to  the  state  in  trust  for  the  people  or  in  trust 
for  the  public,  meaning  thereby  simply  that  the  state  as 
guardian  of  social  interests  and  as  an  incident  of  its 
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sovereignty  claims  the  right  to  regulate  the  use  of  this 
social  asset.  The  third  and  fourth  distinctions  made  in 
the  opinion  last  quoted  deserve  careful  attention  since 
these  are  fundamental  points  of  difference. 

§  10.  Where  and  to  what  extent  in  force.  The  juris- 
dictions in  which  the  appropriation  system  obtains  may 
be  divided  into  three  classes:  (1)  those  in  which  the 
system  obtains  exclusively  over  the  entire  domain;  (2) 
those  in  which  it  is  in  force  on  the  public  domain,  while 
the  common  law  is  in  force  on  private  lands,  but  appro- 
priations made  on  the  public  domain  are  valid  against 
subsequently  acquired  riparian  rights;  and  (3)  those  in 
which  the  common  law  was  originally  in  force  but  stat- 
utes have  introduced  the  appropriation  system  for  all  or 
a  part  of  the  state,  and  it  may  be  put  in  force  by  con- 
demnation or  acquisition  of  any  previously  acquired  ri- 
parian rights.  The  water  law  in  the  first  class  is  known 
as  the  Colorado  system;  that  in  the  second  class  as  the 
California  system.  To  the  first  class  belong  Arizona,  Col- 
orado, Idaho,  Nevada,  New  Mexico,  Utah,  and  Wyoming. 
These  are  called  the  arid  jurisdictions.  The  common  law 
was  not  applicable  to  the  conditions  of  these  jurisdic- 
tions, hence,  according  to  a  settled  principle,  was  not 
received  therein  as  law,  and  in  substance  has  been  re- 
jected from  the  beginning  (12).  Hence  there  never  were 
any  riparian  rights  in  these  jurisdictions.  The  jurisdic- 
tions in  the  second  and  third  classes  are  called  the  semi- 
arid  states.     In  these  jurisdictions  the  common  law  is 


(12)  The  common  law  was  held  to  be  in  force  at  first  in  Nevada  in 
Van  Sickle  v.  Haines,  7  Nev.  249.  Afterwards  this  was  overruled.  Bliss 
V.  Grayson,  24  Nev.  422. 
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entirely  applicable  to  considerable  portions  of  the  state, 
and,  as  these  were  usually  the  parts  lirst  settled,  was  re- 
ceived and  rights  were  acquired  thereunder  before  the 
appropriation  system  was  introduced  or  given  sanction 
by  legislation.  The  second  class  includes  California,  Mon- 
tana, Oregon,  and  Washington.  But  a  recent  decision  in 
Oregon  holds  that  the  federal  Desert  Land  Act  of  1877 
abrogated  riparian  rights  for  the  future  as  to  all  public 
land,  so  that  patentees  from  the  federal  government  get 
no  riparian  rights  after  1877  except  as  to  waters  they  are 
using  and  as  to  a  so-called  natural  right  to  use  the  flow 
of  the  stream  for  domestic  purposes.  This  construction 
of  the  federal  statute  is  very  doubtful  (13).  Moreover, 
recent  statutes  in  California  and  in  Washington  have  the 
effect  of  putting  those  jurisdictions  in  the  third  class. 

§  11.  Common  law  rule  changed  by  statute.  The 
third  class  includes  Kansas,  Nebraska,  North  Dakota, 
Oklahoma,  South  Dakota,  and  Texas.  In  Kansas  the  ap- 
propriation system  was  introduced  for  the  portion  of  the 
state  west  of  the  ninety-ninth  meridian  by  statute  from 
1885  to  1891.  In  Nebraska,  after  the  common  law  had 
been  in  force  since  1855,  the  appropriation  system  was 
introduced  potentially  for  the  whole  state  by  a  series  of 
statutes  from  1889  to  1895.  In  North  Dakota,  the  com- 
mon law  having  been  in  force  in  the  territory  of  Dakota 
at  the  time  of  the  adoption  of  the  state  constitution,  tlio 
state  constitution  provided  that  *'all  flowing  streams  and 
natural  watercourses  shall  forever  remain  tlio  ])roperty 
of  the  state  for  mining,  irrigating,  and  agricultural  pur- 
poses," and  legislation  has  provided  a  system  of  nppro- 

(13)     Hough  V,  Portpr,  51  Ore.  318. 
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priation.  In  Oklahoma,  an  act  was  passed  in  1897,  super- 
seded by  a  new  one  in  1907.  South  Dakota  has  a  brief 
statutory  provision  for  appropriation  of  water.  In  Texas 
the  appropriation  doctrine  was  introduced  for  "the  arid 
portion  of  the  state"  by  legislation  in  1895. 

§12.  Same:  Constitutional  difficulties.  Serious  ques- 
tions have  arisen  upon  this  legislation  in  states  of  the 
third  group.  It  is  manifest  that  riparian  rights  existing 
prior  to  the  new  constitutional  and  statutory  provisions 
could  not  be  divested  offhand  without  compensation.  As 
has  been  seen,  at  common  law,  the  riparian  owner's  rights 
do  not  depend  upon  use  of  them.  They  are  annexed  to 
the  riparian  land  itself.  Hence,  confining  the  statutory 
provisions  to  unappropriated  water  does  not  obviate  the 
difficulty.  If  such  provisions  operate  to  divest  the  pre- 
existing rights,  they  are  unconstitutional  (14).  Appro- 
priations under  such  legislation  must  be  subject  to  pre- 
viously acquired  riparian  rights  except  as  the  latter  may 
be  divested  by  condemnation.  Here  new  difficulties  arise. 
Granting  that  a  public  irrigation  ditch  which  may  be 
used  by  all  who  are  accessible,  on  payment  of  reasonable 
rates,  is  a  public  use  for  which  property  rights  may  be 
condemned,  is  this  true  of  a  private  ditch,  for  the  use  of 
the  private  owner  only?  This  raises  a  question  analogous 
to  those  arising  under  drainage  acts,  and  would  no  doubt 
be  decided  in  the  same  way  (15).  In  Colorado,  Montana, 
Washington,  and  Wyoming  express  constitutional  provi- 
sions exist  to  obviate  it. 


(14)  Lux  V.  Haggin,  69  Cal.  255;  Clark  v.  Cambridge,  etc.,  Irrigation 
Co.,  45  Nev.  798;  Bigelow  v.  Draper,  7  N.  D.  152. 

(15)  Castle  Eock,  etc.,  Co.  .v.  Jurisch,  67  Neb.  377,  382.     See  Clark 
V.  Nash,  198  U.  S.  361. 


CHAPTER  n. 
APPROPRIATION   OF  WATER  FOR  IRRIGATION. 

§  13.  Basis  of  rights  of  appropriation.  At  the  pres- 
ent time  the  legal  basis  for  rights  of  appropriation  is  to 
be  found  in  legislation.  With  respect  to  the  public  do- 
main of  the  United  States,  appropriations  are  founded 
primarily  upon  the  act  of  Congress  of  1866  and  the  act 
of  1870  amendatory  thereof  (1).  The  act  of  1866  pro- 
vides: "Whenever  by  priority  of  possession  rights  to 
the  use  of  water  for  mining,  agricultural,  manufacturing, 
or  other  purposes  have  vested  and  accrued,  and  the  same 
are  recognized  and  acknowledged  by  the  local  customs, 
laws,  and  the  decisions  of  the  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  maintained  and  pro- 
tected in  the  same;  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals  for  the  purposes  herein 
specified  is  acknowledged  and  confirmed."  The  act  of 
1870  provides:  *'A11  patents  granted  or  preemptions  or 
homesteads  allowed,  shall  be  subject  to  any  vested  and 
accrued  water  rights,  or  rights  to  ditches  and  reservoirs 
used  in  connection  with  such  water  rights,  as  may  have 
been  acquired  under  or  recognized  by  the  preceding  sec- 
tion." 

Secondarily  they  rest  upon  local  customs,  laws,  and  de- 
cisions of  the  courts  in  the  jurisdiction  where  the  I.ukI 


(^)     U.  S.  R.  S.,  §§2339-40. 
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lies,  to  rights  acquired  wliereunder  Congress  has  given 
efficacy.  Originally,  appropriations  were  governed  by 
custom  just  as  mining  claims  were  governed  by  miners' 
customs  and  district  rules,  and  the  courts  have  recog- 
nized and  developed  this  body  of  customary  law  by  judi- 
cial decision,  taking  judicial  notice  of  it  as  a  part  of  the 
local  law  (2).  But  legislation  soon  took  the  matter  in 
hand,  and  in  every  jurisdiction  the  details  are  now  regu- 
lated by  statute.  These  statutes,  however,  follow  the 
lines  of  the  original  customary  law  and  a  new  common 
law  of  irrigation  has  grown  up  by  judicial  decision,  appli- 
cable in  all  states  wherein  appropriation  is  permitted. 
Where  appropriations  are  made  on  lands  not  part  of  the 
public  domain,  of  course  the  local  state  or  territorial  law 
alone  must  be  looked  to. 

§  14.  Priorities  betv/een  patentees  and  appropriators : 
Before  act  of  1863.  This  question  is  important  only  in 
jurisdictions  in  classes  two  and  three.  As  the  Federal 
Constitution  forbids  the  general  government  to  deprive 
any  person  of  property  without  due  process  of  law,  it 
follows  that  the  act  of  1866  could  not  cut  off  rights  ac- 
quired by  patentees  of  public  lands  prior  thereto.  In 
Union  Mill  &  Mining  Co.  v.  Ferris  (3),  the  plaintiff  sued 
to  enjoin  the  defendant  from  diverting  water  from  a 
river.  The  plaintiff  held  a  patent  to  riparian  lands  from 
the  federal  government.  Prior  to  its  patent  and  prior 
to  the  acts  that  led  up  to  it,  the  defendant  made  appro- 
priations of  water  upon  the  public  domain.    He  claimed 


(2)  Clough  V.  W^ing,  2  Arizona  371;   Cra^vford  Co.  v.  Hathaway,  67 
Neb.  325. 

(3)  2  Sawy.  (U.  S.),  176. 
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priority  by  reason  thereof  and  of  the  act  of  1866.  The 
court  rejected  the  defense  and  held  that  an  injunction 
should  be  allowed.  It  said:  ''We  consider  it  to  be  en- 
tirely clear  that  before  the  title  to  these  lands  was  ac- 
quired from  the  government  of  the  United  States,  no 
occupancy  or  appropriation  of  the  water  by  either  party, 
no  state  or  territorial  legislation,  or  rule  of  decision  es- 
tablished by  the  state  courts  in  controversies  between 
occupants  of  the  public  land,  without  title  from  the  gov- 
ernment, can  in  any  manner  qualify,  limit,  restrict,  or 
affect  the  operation  of  the  government  patent;  . 
that  a  stream  of  running  water  is  part  and  parcel  of  the 
land  through  which  it  flows,  inseparably  annexed  to  tlie 
soil;  and  the  use  of  it  as  an  incident  of  the  soil  passes  to 
the  patentee,  who  can  be  deprived  of  it  only  by  grant, 
or  by  the  existence  of  circumstances  from  which  it  is  tlie 
policy  of  the  law  to  presume  a  grant  [i.  e.,  adverse  user 
for  the  period  of  the  statute  of  limitations]."  In  other 
words  the  act  of  1866  was  prospective,  not  retrospective 
in  its  operation.  For  the  future,  it  sanctioned  the  right 
given  to  the  appropriator  by  the  local  custom  or  statutes. 
But  the  custom,  to  be  given  effect  under  this  statute,  mnst 
have  been  general  and  recognized  by  the  courts  or  else 
embodied  in  legislation (4). 

§  15.  Same:  After  act  of  1866.  Appropriation  be- 
fore patent.  In  states  of  the  second  and  third  classes 
(§10,  above),  a  patent  carries  with  it  the  common-law 
rights  of  a  riparian  owner  with  resi)ect  to  flowing  slrcanis 
upon  the  tract,  except  as  rights  may  have  been  acciuircd 

(4)     Meng  v.  Coffee,  67  Neb.  500;  Bascy  v.  Gallagher,  20  Wall.  670. 
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prior  to  those  of  the  patentee  by  virtue  of  local  custom  or 
law  since  the  statute  of  1866.  But  when  such  rights  have 
accrued,  the  patentee  takes  subject  thereto.  Thus  in 
Kaler  v.  Campbell  (5)  plaintiff  and  defendant,  each  own- 
ing land  upon  a  stream,  each  diverted  water  from  a  point 
above  their  lands  which  was  upon  the  public  domain. 
Subsequently  by  a  patent  from  the  United  States,  the 
plaintiff  acquired  title  to  the  land  upon  which  and  from 
which  the  defendant  was  diverting  the  water.  The  court 
held  that  the  plaintiff,  as  patentee,  could  not  claim  ripa- 
rian rights  against  defendant's  approj)riation  and  that 
the  only  question  between  the  parties  was  as  to  the  prior- 
ity and  extent  of  their  appropriations.  It  said:  ''The 
basis  of  the  plaintiff's  rights  in  the  premises,  and  also 
of  the  defendant's,  rests  upon  congressional  legislation. 
With  the  doctrine  of  the  common  law  as  applied  to  ripa- 
rian owners,  we  have  nothing  to  do  upon  the  facts  made 
by  this  record.  It  seems  that  when  plaintiff  settled 
[upon]  his  claim,  there  was  no  other  person  above  him 
upon  the  stream  running  through  his  land,  nor  any  appro- 
priation of  its  water.  For  the  purpose  of  irrigating  his 
soil  and  for  domestic  and  stock  uses,  he  went  above  his 
land  and  upon  government  land,  and  diverted  the  waters 
of  Clover  Creek.  This  he  had  a  right  to  do  under  the  act 
of  Congress;  and  to  the  extent  he  had  actually  appropri- 
ated and  used,  he  had  a  vested  right  as  to  that  amount  or 
quantity  of  water,  and  whoever  afterwards  purchased 
above  or  below  him  took  subject  to  such  right  of  prior 
appropriation  actually  made  by  him.    When,  afterwards, 


(5)      13  Oregon,  596. 
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the  defendant  acquired  the  title  to  the  adjoining  kind,  his 
right  to  appropriate  the  water  of  the  creek  to  irrigate 
his  land  was  subject  to  the  prior  appropriation  of  the 
plaintiff,  and  was  necessarily  limited  to  whatever  surplus 
remained.  And  when,  subsequent  to  this,  the  jdaintilY 
bought  of  the  government  the  land  above  his  claim, 
where  both  he  and  the  defendant,  by  means  of  ditches, 
had  been  diverting  the  waters  of  the  creek  to  their  own 
lands,  and  appropriating  the  same,  he  took  such  laud 
from  the  government  subject  to  the  amount  or  quantity 
actually  appropriated  by  the  defendant  in  such  surplus. ' ' 
Under  present  holdings  of  the  court  in  Oregon,  however, 
with  respect  to  land  patented  since  1877  the  proposition 
that  a  patentee  takes  subject  to  riparian  rights  thereto- 
fore acquired  must  be  limited  to  uses  of  water  which  were 
made  at  the  time  of  the  patent  and  to  the  right  to  use 
water  for  domestic  purposes  (C). 

§  16.  Same:  Appropriation  after  patent.  On  the 
other  hand,  after  a  patentee  has  acquired  a  portion  of 
the  public  domain,  in  jurisdictions  where  riparian  rights 
exist,  no  subsequent  appropriation  of  the  water  which 
flows  over  the  land  may  be  made  to  his  injury-  (7).  In 
the  case  cited,  the  court  said  of  the  statute  of  186G :  ' '  The 
practical  construction  of  this  statute  has  been  that,  as 
long  as  land  belonged  to  the  United  States,  the  water 
flowing  over  the  same  was  subject  to  appropriation  fur 
any  of  the  purposes  named,  when  such  appropriation  was 
recognized  by  the  local  customs,  laws,  or  decisions  of  the 
courts.    But  if  the  water  was  not  so  appropriated  when 


(6)  Hough  V.  Porter,  51  Ore.  318. 

(7)  Cruse  v.  McCauley,  96  Fed.  369. 
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it  flowed  over  the  public  domain,  it  was  not  subject  to 
appropriation  after  the  land  over  which  it  flowed  became 
private  property."  The  rights  of  the  patentee  in  this 
respect  date  back  to  his  first  act  toward  the  acquisition 
of  title,  and  an  appropriation  after  such  act  but  before 
the  patent,  is  no  more  efficacious  against  him  than  one 
made  after  the  patent  was  issued  (8).  This  doctrine 
until  recently  was  well  settled  in  states  of  the  second  and 
third  classes.  A  tendency  away  from  it  is  manifest  in 
recent  legislation  and  in  the  decision  of  the  Supreme 
.Court  of  Oregon  in  Hough  v.  Porter  (9). 

§  17.  Who  may  appropriate?  There  are  no  limita- 
tions with  respect  to  who  may  appropriate  water.  If  an 
alien  appropriates  water  on  the  public  domain,  that  is  a 
matter  purely  between  him  and  the  government  of  the 
United  States.  As  to  water  not  upon  the  public  domain 
the  state  may,  if  it  chooses,  by  legislation  limit  appro- 
priations, for  example,  to  citizens.  Appropriations  may 
be  made  by  trespassers  on  private  lands  or  by  disseisors. 
But  it  has  often  been  held  that  appropriation  by  a  tres- 
passer does  not  make  the  appropriation  appurtenant  to 
the  property  on  which  he  uses  the  water,  but  that  he 
acquires,  as  it  were,  an  appropriation  in  gross  which  will 
fail  unless  by  change  of  the  use  to  other  property  he 
applies  the  water  to  a  beneficial  use  in  a  reasonable  time. 
Only  the  true  owner  can  dispute  use  of  water  by  a  tres- 
passer or  disseisor  (10). 

(8)  Sturr  v.  Beck,  133  U.  S.  541. 

(9)  51  Ore.  318. 

(10)  Santa  Paula  Water  Works  v.  Peralta,  113  Cal.  38;  Hutchinson 
V.  Watson  Slough  Ditch  Co.,  16  Idaho  484;  Smith  v,  Logan,  18  Nev.  149; 
Hough  V.  Porter,  51  Ore.  318, 
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§  18.  What  waters  are  subject  to  appropriation: 
Watercourses  (11).  The  constitutional  and  statutory 
provisions  in  the  several  states  which  authorize  ai)pro- 
priations  of  water  use  the  words  "natural  streams  and 
watercourses,"  "flowing  streams,"  "running  water  in 
rivers  or  streams, ' '  or  some  equivalent  expression.  What, 
then,  is  a  natural  stream  or  watercourse,  the  water  of 
which  is  subject  to  appropriation  f  In  the  first  place  the 
flow  need  not  be  continuous  and  uninternipted  at  all 
times.  Natural  streams,  well  understood  so  to  be,  may 
be  dry  at  times  in  periods  of  drought,  or  regularly  in 
the  dry  season,  either  from  failure  of  water  or  because 
they  sink  beneath  the  surface  and  become  for  a  time 
subterranean.  For  example,  in  Barnes  v.  Sabron  (12) 
the  evidence  showed  that  the  stream  in  question  was 
supplied  partly  at  certain  seasons  of  the  year  from 
springs  along  its  banks,  but  was  supplied  chiefly  from 
melting  snow  on  the  mountains.  There  was  no  regular- 
ity as  to  the  quantity  of  water.  The  court  held  that 
there  need  not  be  a  continual  flow  of  water,  but  that  the 
distinction  was  to  be  drawn  between  a  regularly  flowing 
stream  of  water  which  is  dried  up  at  certain  seasons,  and 
water  flowing  through  hollows,  gulches,  or  ravines  only 
in  times  of  rains  or  melting  snow.  As  another  court  })ut 
the  matter,  "it  must  appear  that  the  water  usually  Hows 
therein  in  a  certain  direction  and  in  a  regular  chainu'l 
with  banks  and  sides.    It  may  not  flow  continuously  and 


(11)  It  should  be  observed  that  statutes  governing  the  sforagi-  and 
appropriation  of  surface  water  are  becoming  common.  Thoy  vary  greatly 
and  are  not  within  the  scope  of  this  article. 

(12)  10  Nev.  217. 
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it  may  at  times  be  drj^  It  must  have,  however,  a  sub- 
stantial existence"  (13). 

This  requirement  that  there  be  a  defined  channel  or 
bed  was  considered  in  Simmons  v.  Winters  (14).  In  that 
case  the  question  arose  with  reference  to  a  draw  caused 
by  occasional  bodies  of  surface  water  descending  from 
the  hills  during  times  of  melting  snow  and  ice,  into  which 
the  waters  of  a  creek  had  been  diverted.  The  court  held 
it  was  not  a  watercourse,  saying:  "A  watercourse  is  a 
stream  of  water  usually  flowing  in  a  particular  direction 
with  well  defined  banks  and  channels.  .  .  The  term 
watercourse  does  not  include  water  descending  from  the 
hills,  down  the  hollows  and  ravines,  without  any  definite 
channel,  only  in  times  of  rain  and  melting  snow,  but 
.  where  water,  owing  to  the  hills  or  mountainous 
configuration  of  the  country  accumulates  in  large  quanti- 
ties from  rain  and  melting  snow,  and  at  regular  seasons 
descends  through  long,  deep  gullies  or  ravines  upon  the 
lands  below,  and  in  its  onward  flow  carves  out  a  distinct 
and  well  defined  channel,  which  even  to  the  casual  glance 
bears  the  unmistakable  impress  of  the  frequent  action  of 
running  water,  and  through  which  it  has  flowed  from 
time  immemorial — such  a  stream  is  to  be  considered  a 
watercourse"  (15). 

The  stream  need  not,  however,  have  defined  banks  or 
channel  throughout  its  whole  course.  Not  infrequently, 
especially  in  arid  or  semi-arid  regions,  there  will  be  shal- 

(13)  Geddis  v.  Parrish,  1  Wash.  587,  589. 

(14)  21  Ore.  35. 

(15)  See  an  excellent  discussion  of  cases  of  this  sort  in  McClellan  v. 
Hurdle,  3  Col.  App.  430,  435. 
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low  places  along  the  course  of  a  stream  where  it  spreads 
out  into  a  marsh  or  is  lost  for  the  time  being,  to  resume  a 
regular  course  farther  down.  Thus  in  Barnes  v.  tSabrou 
(note  12,  above)  it  appeared  that  at  a  certain  point  in  the 
stream,  which  was  held  to  be  a  watercourse,  tlie  water 
flowing  in  the  natural  channel  from  above  lost  its  furce 
and  the  bed  of  the  stream  rose,  causing  the  water  to 
spread  out  and  run  in  different  channels  or  become  lost. 
Such  conditions  are  discussed  also  in  the  leading  case  of 
Lux  V.  Haggin  (16),  in  which  case  the  court,  after  de- 
claring that  "a  channel  is  necessaiy  to  the  constitution 
of  a  watercourse,"  said:  ''It  is  not  essential  to  a  water- 
course that  the  banks  shall  be  unchangeable  or  that  there 
shall  be  everywhere  a  visible  change  in  the  angle  of 
ascent,  marking  the  line  between  bed  and  banks.  The 
law  cannot  fix  the  limits  of  variation  in  these  and  otlier 
like  particulars.  .  .  .  We  can  conceive  that  along  the 
course  of  a  stream  there  may  be  shallow  places  where 
the  water  spreads  and  where  there  is  no  distinct  ravine 
or  gully." 

§  19.  Same:  Percolating  and  underground  waters. 
Percolating  waters  are  beneath  the  surface  what  surface 
water  is  above  the  surface.  Except  in  Kansas  and  South 
Dakota  and,  as  to  waste  of  artesian  water,  in  California, 
Kansas,  Nebraska,  and  New  Mexico,  it  is  governed  by 
the  common  law.  Accordingly  percolating  waters  are 
not  subject  to  appropriation.  An  interesting  case  in- 
volving this  point  is  Willow  Creek  Irrigation  Co.  v.  Mich- 

(16)     69  Cal.  255,  418.    See  also  Bait  v.  Furrow,  74  Kan.  1. 
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aelson  (17).  The  plaintiff  in  that  case  had  appropriated 
all  the  waters  of  a  creek  for  irrigation.  Afterwards  the 
United  States  conveyed  a  tract  of  land  to  the  defendant. 
There  was  no  water  on  the  tract  at  the  time,  but  after- 
wards water  appeared  on  the  surface  and  formed  a 
marsh.  The  water  stood  in  a  natural  depression,  grad- 
ually increasing  in  volume  for  some  years,  and  finally 
broke  through  in  a  stream  and  flowed  into  the  creek. 
The  defendant  diverted  water  from  this  marsh,  prevent- 
ing it  from  flowing  into  the  creek,  and  claimed  the  right 
to  use  it  on  his  land.  The  plaintiffs  sought  an  injunction 
to  prevent  this.  This  was  denied.  The  court  said: 
''When  the  United  States  issued  its  patent  to  the  re- 
spondent (defendant)  neither  the  bog,  nor  marsh,  nor 
the  water  in  question  was  visible  upon  the  land  conveyed. 
Nor  was  there  any  known  or  defined  subterranean  stream 
thereon.  At  that  time  the  water,  if  it  existed  at  all, 
was  .  .  .  flowing  in  a  subterranean  stream  having 
no  defined  or  known  channels,  courses  or  banks.  Water 
so  percolating  and  flowing  forms  a  part  of  the  realty, 
and  belongs  to  the  owner  of  the  soil.  A  conveyance 
or  grant  by  the  United  States  of  any  part  of  the  public 
domain  .  .  .  carries  with  it  the  right  of  filtrating 
water,  and  to  streams  flowing  through  the  soil  beneath 
the  surface,  but  in  undefined  and  unknown  channels,  just 
the  same  as  it  carries  with  it  the  right  to  rocks  and  min- 
erals in  the  ground.'* 

§  20.    Same:    Springs.    So  also  a  spring  which  is  not 

(17)     21  Utah  249.     See  also  Howard  v.  Perrin,  200  U.  8.  71;  Dead- 
wood  Cent.  Ey.  v.  Barker,  14  S.  D.  558. 
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supplied  by  a  defined  flowing  stream  and  does  not  flow 
into  a  natural  stream  is  not  the  subject  of  appropriation 
(18).  On  the  other  hand,  where  a  spring  is  part  of  or 
flows  into  a  natural  stream,  the  water  may  be  appropri- 
ated and  diverted  from  the  spring  itself.  In  Cross  v. 
Kitts  (19)  a  tunnel  in  a  mining  claim  intercepted  and 
collected  percolating  water  and  formed  a  spring  from 
which  water  flowed  in  a  defined,  running  stream.  The 
court  held  that  it  could  be  appropriated.  But  a  tunnel 
into  which  water  flows  from  the  drainage  of  a  mine  is 
not  a  stream  for  this  purpose  (20). 

§  21.  Same:  Defined  underground  streams.  Where 
underground  water  flows  in  a  definite  course,  as  where  a 
portion  of  the  course  of  a  stream  is  below  the  surface, 
it  is  subject  to  the  same  rules  as  a  watercourse  upon  the 
surface,  and  may  be  the  subject  of  appropriation.  In 
McClellan  v.  Hurdle  (21)  a  plaintiff,  who  sought  to  re- 
cover from  the  defendant  for  diverting  water  by  wells 
upon  defendant's  own  lands,  alleged  that  the  water  was 
part  of  the  flow  of  a  creek,  the  water  of  which  he  had  ap- 
propriated, and  that  its  course  at  the  point  in  question 
was  underground  ''as  a  subterranean  current."  The 
court  held  that  a  case  was  stated.  For  the  same  reasons 
the  ''underflow"  of  a  natural  stream,  that  is,  that  part 
of  its  waters  which  flow  through  the  sand  beneath  the 


(18)  Hudson  v.  McCue,  42  Cal.  303. 

(19)  69  Cal.  217. 

(20)  Cardelli  v.  Comstock  Tunnel  Co.,  26  Nev.   284. 

(21)  3  Col.  App.  430.     See  also  Whitmore  v.  Utah  Fuel  Co.,  26  lUah 
488. 
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surface,  but  with  a  defined  course  as  a  part  of  the  stream, 
may  be  appropriated  (22). 

§  22.  Water  used  and  returned.  There  may  be  an  ap- 
propriation of  water  used  and  returned  and  the  appro- 
priator  of  such  water  may  insist  that  the  unused  water 
be  not  diverted  elsewhere,  but  be  allowed  to  return  to 
the  stream  to  meet  his  appropriation  (23). 

§  23.  What  constitutes  appropriation?  An  appropri- 
ation of  water  is  an  actual  diversion  of  the  water  of  a 
natural  stream,  with  the  intent  and  purpose  of  applying 
it  to  a  beneficial  use,  consummated  in  a  reasonable  time 
thereafter  by  actual  application  of  the  water  to  such  a 
use.  The  requisites  of  an  appropriation  are:  (1)  by 
custom  or  statute  a  preliminary^  notice,  posted  and  re- 
corded, of  the  intention  to  divert  the  water,  or  in  most 
states  today  application  to  state  authority  for  permission 
to  make  the  appropriation,  and  approval  thereof;  (2) 
actual  diversion  of  water  within  a  reasonable  time  there- 
after; (3)  intent  to  apply  the  water  diverted  to  a  bene- 
ficial use;  (4)  actual  application  of  the  water  to  such 
a  use  within  a  reasonable  time  after  it  is  so  diverted  (24). 
In  the  main  this  analysis  of  the  law  as  it  stood  until 
recently  still  holds.  But  a  transition  is  in  progress.  The 
older  doctrine  has  been  called  "a  possessory  system." 
This  is  gradually  giving  way  as  a  result  of  judicial  de- 
cision and  of  legislation  to  what  may  be  called  ''a  use 

(22)  Platte  Valley  Irrigation  Co.  v.  Buckers  Irrigation  Co.,  25  Col. 
77;  Buckers  Irrigation  Co.  v.  Farmers  Ditch  Co.,  31  Col.  62. 

(23)  Anderson  Land  &  Stock  Co.  v.  McConnell,  188  Fed.  818. 

(24)  This  analysis  is  substantially  that  in  Long  on  Irrigation,  §  36. 
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system."  This  change  affects  particularly  the  second 
and  third  requisites  of  appropriation  noted  above  and 
tends  so  far  as  possible  to  make  everything  depend  upon 
the  fourth  requisite,  so  that  beneiicial  use  shall  be  the 
sole  measure  of  the  right.  This  is  a  highly  desirable 
change,  but  the  fact  that  the  law  is  in  a  process  of 
transition  from  the  one  position  to  the  other  makes  it 
very  difficult  at  present  on  many  points  to  state  the  exact 
law  with  precision. 

§  24.  Preliminary  requirements:  Notice.  Statutory 
requirements.  Posting  a  notice  was  generally  rocpiired 
by  custom  when  the  practice  of  appropriation  grew  up. 
But  legislation  soon  took  control  of  the  matter  and  the 
preliminary  step  came  to  be  governed  by  statute  wher- 
ever required,  except  in  Oregon.  The  usual  statutory  re- 
quirement was  that  one  who  intended  to  make  an  appro- 
priation should  post  a  written  notice  in  a  conspicuous 
place  at  the  point  where  diversion  is  intended,  setting 
out  the  quantity  of  water  he  claims,  the  purpose  and 
place  of  use,  and  the  means  of  diversion  intended.  A 
copy  of  this  notice  was  then  to  be  recorded,  within  a 
fixed  time,  in  the  county  where  the  notice  was  posted. 
Statutory  provisions  of  this  sort  obtain  in  Arizona,  Cali- 
fornia, Kansas,  and  Montana.  Colorado  now  ro(niircs 
two  copies  of  a  map  showing  the  location  of  the  head- 
gate  and  the  route  of  the  ditch  or  canal,  to  ])e  fdod  with 
the  state  engineer  within  sixty  days  aftor  coTistniction 
has  begun.  Texas  requires  similar  evidence  of  ajtpro- 
priation  to  be  filed,  and  Montana  requires  both  j^rclimi 
nary  notice  and  subsequent  evidence.    A  third  type  of 
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preliminary  requirement  originated  in  Wyoming.  The 
Wyoming  method  requires  an  ai3plication  to  the  state 
engineer  for  a  permit  to  appropriate,  a  determination  by 
the  latter  whether  there  is  unappropriated  water  and 
whether  existing  rights  or  public  interests  will  be  in- 
fringed, and  approval  by  that  officer.  This  method  is 
rapidly  superseding  all  others.  It  was  adopted  in  Idaho, 
Nebraska,  Nevada,  New  Mexico,  North  Dakota,  Okla- 
homa, Oregon,  South  Dakota,  and  Utah.  It  is  partly  in 
force  in  Colorado.  It  has  just  been  adopted  in  California 
and  Washington. 

§  25.  Same:  Object  of  notice.  The  i^urpose  of  the 
j)reliminary  requirement  as  to  posting  and  recording 
notice  is  to  preserve  evidence  as  to  iDriorities.  If  notice 
is  posted  and  recorded,  the  appropriation,  when  com- 
plete, takes  its  date  from  the  notice,  whereas  if  such 
notice  is  not  given,  the  appropriation,  in  determining 
priorities,  takes  its  date  from  its  completion.  In  general, 
when  an  act  consists  of  successive  stages,  the  law  gives 
effect  to  it,  when  it  is  completed,  from  the  date  of  the 
jBrst  step.  But  in  appropriations  of  water  in  unsettled 
or  sparsely  settled  regions,  oral  testimony  as  to  the  date 
of  the  first  step,  where  it  consists,  perhaps,  of  labor  upon 
a  ditch  by  one  man  remote  from  all  observers,  leaves  too 
much  scope  for  fraud  or  dispute.  Hence  the  preliminary 
notice  was  required  by  custom  and  sanctioned  by  legis- 
lation. As  the  notice  serves  the  pur^Dose  of  fixing  priori- 
ties only,  it  is  obvious  that  priority  only  should  be 
affected  by  failure  to  give  it  or  to  give  it  properly.  The 
appropriation,  itself,  when  complete,  should  not  fail  for 
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that  cause.  And  the  courts  so  hold.  In  De  Nocochca 
V.  Curtis  (25),  pkiinliiT  in  1880  coustnioted  a  ditch,  di- 
verted the  waters  of  a  creek,  conducted  them  to  his  hind 
and  used  them  for  domestic  purposes  and  for  irrigation. 
In  1885  the  defendant  constructed  a  ditch  and  di\(>rt(Hl 
water  from  the  creek  to  her  land  for  irrigation,  'l^ic 
plaintiff  had  not  posted  or  recorded  any  notice.  It  was 
decided  that  the  plaintiff  was  entitled  to  an  injunction. 
The  court  said  that  the  purpose  of  the  statute  "was 
merely  to  define  with  precision  the  conditions  upon  wliich 
the  appropriator  of  water  could  have  the  advantage  of 
the  familiar  doctrine  of  relation,  upon  which  it  had 
always  been  held  before  the  statute  that  one  who  gave 
sufficient  notice  of  his  intention  to  appropriate,  and  fol- 
lowed up  his  notice  by  diligent  prosecution  of  the  work, 
was,  upon  its  completion,  to  be  deemed  an  approjiriator 
from  the  date  of  his  notice,  and  was,  therefore,  ju-ior  in 
time  and  stronger  in  right  than  an  intervening  ap])ro 
priator,  notwithstanding  his  diversion  of  the  water  might 
be  first  completed." 

As  the  purpose  of  the  statutes  as  to  notice  is  to  enable 
one  who  makes  an  appropriation  to  obtain  priority  over 
others  who  begin  later  but  complete  their  work  first,  one 
who  seeks  the  advantage  of  such  a  notice  must  ]>nrsne 
the  statutor}^  or  customary  requirement  strictly.  T\u\i 
is,  he  must  do  everything  that  the  statute  or  custom  i^re- 
scribes  and  his  notice  must  contain  ever^'thing  pre- 
scribed (26).     But,  while  the  requirements  as  to  notice 


(25)  80  Cal.  397. 

(26)  Taylor  v.  Abbott,  103  Cal.  421. 


394  IRRIGATION  LAW 

and  as  to  what  the  notice  shall  contain  must  be  pursued 
strictly,  the  notice  itself  is  to  be  construed  liberally  (27). 
Where  the  first  step  in  appropriation  is  application  to 
and  a  permit  from  a  state  officer,  it  would  seem  that  such 
permission  should  be  an  absolute  prerequisite  and  it  has 
been  so  held  (28).  Several  courts,  however,  take  a  con- 
trary view,  holding  that  an  appropriation  by  actual  di- 
version is  still  good  under  these  statutes,  but  that  in  such 
case  priority  is  reckoned  from  the  time  of  diversion  (29). 
This  does  not  seem  to  be  a  fair  construction  of  the  stat- 
ute and  results  from  an  attempt  to  adjust  the  statutory 
system  to  the  older  doctrines. 

§  26.  Diversion  of  water:  Reasonable  time.  In  order 
that  advantage  may  be  taken  of  the  preliminary  step, 
water  must  be  diverted  actually  (30)  from  the  stream  at 
the  point  designated  in  a  reasonable  time  thereafter. 
Reasonable  time  in  this  connection  means  that  the  appro- 
priator  must  proceed  diligently  and  must  not  be  guilty 
of  any  unnecessary  delay.  What  is  reasonable  depends 
upon  the  circumstances  of  each  case  and,  necessarily,  is 
not  capable  of  exact  definition.  The  difficulties  of  the 
particular  undertaking,  the  conditions  of  the  region,  the 
means  at  hand  for  prosecuting  the  work,  and  all  the  cir- 
cumstances surrounding  the  enterjDrise  must  be  taken 
into  account.  In  Cruse  v.  McCauley  (31)  notice  was 
posted  in  July,  1882.    Another  appropriator  began  his 


(27)  Osgood  V.  El  Dorado  Mining  Co.,  50  Cal.  571. 

(28)  Castle  Eock,  etc.,  Irrigation  Co.  v.  Jurisch,  67  Neb.  377. 

(29)  Morris  v.  Bean,  146  Fed.  423;  Nielson  v.  Barker,  19  Idaho  727. 

(30)  Gates  v.  Settlers'  Milling,  Canal  &  Reservoir  Co.,  19  Oklahoma  S3. 

(31)  96  Fed.  369. 
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appropriation  early  in  the  spring  of  1883.  Ten  months 
after  his  notice,  in  April  or  May,  the  appropriator  who 
had  posted  the  first  notice  surveyed  or  located  his  ditch. 
The  court  held  that  he  was  not  entitled  to  date  liis  appro- 
priation from  the  notice.  It  said:  "It  is  perhaps  true 
that  in  considering  what  would  be  reasonable  diligence 
in  marking  out  the  line  of  a  proposed  ditch  and  commenc- 
ing w^ork  on  the  same,  a  court  would  not  be  controlled 
by  an  arbitrary  rule,  but  would  consider  the  circum- 
stances confronting  an  appropriator  of  water.  A  court 
should  consider,  however,  that  in  a  new  country,  subject 
to  settlement,  a  proposed  locator  of  water  rights  should 
not  be  guilty  of  any  unnecessary  delay  in  perfecting  his 
appropriation.  The  rights  of  new  comers  should  be  con- 
sidered. In  this  case  the  only  excuse  offered  by  the  de- 
fendant for  not  marking  out  the  line  of  his  proposed 
ditch,  and  for  not  commencing  the  work  on  the  same 
sooner  than  he  did,  after  posting  of  his  notice,  is  that 
at  the  time  and  place  where  the  proposed  ditch  was  to 
be  dug  it  was  difficult  to  procure  men  for  the  work.  He 
does  not  show,  however,  that  he  made  any  serious  en- 
deavor to  employ  such  men." 

§  27.  Same:  Excuses  for  delay.  But  the  excuses  for 
delay  must  be  difficulties  or  obstacles  inherent  in  the 
work  itself  under  the  circumstances  surrounding  its  pros- 
ecution. Excuses  purely  personal  to  the  appro])riator, 
such  as  ill-health  or  lack  of  means,  will  not  avail.  Thus 
in  Ophir  Silver  Mining  Co.  v.  Carpenter  (32),  in  wh'u-h 

(32)  4  Nev.  534;  also,  Keeny  v.  Carillo,  2  N.  Mcx.  4R0  (la.-k  of  mcaiiB). 
The  courts  take  the  same  view  of  a  like  question  in  mining  law.  Doc  v. 
Waterloo  M.  Co.,  70  Fed.  456,  460. 

Vol.    V-2  7 
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illness  was  advanced  as  an  excuse,  the  court  said:  "We 
are  inclined  to  believe  that  his  illness  is  not  a  circum- 
stance which  can  be  taken  into  consideration  at  all.  Like 
the  pecuniary  condition  of  a  person,  it  is  not  one  of  those 
matters  incident  to  the  enterprise,  but  rather  to  the  per- 
son. The  only  matters  in  cases  of  this  kind  which  can 
be  taken  into  consideration  are  such  as  would  affect  any 
person  who  might  be  engaged  in  the  same  undertaking, 
such  as  the  state  of  the  weather,  the  difficulty  of  obtain- 
ing laborers,  or  something  of  that  character. ' '  While  this 
rule  may  seem  harsh,  it  is  necessary.  Lack  of  diligence 
does  not  prevent  appropriation,  but  it  results  in  post- 
ponement of  priority  to  the  date  of  completion  of  the 
appropriation.  One  who  is  unfortunate  because  of  illness 
or  poverty  is  not  prevented  thereby  from  appropriating 
water,  but  his  illness  or  poverty  cannot  be  suffered  to 
keep  out  others.  The  water  resources  of  the  region  can- 
not be  suffered  to  go  to  waste  while  he  is  waiting  for 
better  health  or  a  longer  purse  (33).  Under  the  present 
tendency  toward  a  ''use  system"  as  distinguished  from 
a  "possessory  system"  of  water  law  this  consideration 
should  be  controlling. 

§  28.  Mode  of  diversion.  Any  mode  of  diversion 
whereby  the  water  is  actually  withdrawn  from  the  stream 
will  suffice.  In  Thomas  v.  Guiraud  (34)  water  was  di- 
verted by  a  dam  by  means  of  which  the  stream  was 
turned  upon  the  land.  The  court  said :  "  If  a  dam  or  con- 
trivance of  any  kind  will  suffice  to  turn  water  from  the 


(33)  But  see  Taughenbaugh  v.  Clark,  6  Col.  App.  235,  244;  Arnold 
V.  Passavant,  19  Mont.  575. 

(34)  6  Col.  530. 
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stream  and  moisten  the  land  sought  to  be  cultivated,  it  is 
sufficient,  though  no  ditch  is  needed  or  constructed.  Or 
if  land  be  rendered  productive  by  the  natural  overflow 
of  the  water  thereon,  without  the  aid  of  any  appliances 
whatever,  the  cultivation  of  such  land  by  means  of  the 
water  so  naturally  moistening  the  same  is  a  sufficient 
appropriation  of  such  water,  or  so  much  thereof  as  is 
reasonably  necessarj^  for  such  use.  The  true  test  of 
appropriation  of  water  is  the  successful  application 
thereof  to  the  beneficial  use  designed;  and  the  method 
of  diverting  or  carrying  the  same,  or  making  such  appli- 
cation, is  immaterial."  Hence,  while  ditches  or  canals 
or  flumes  or  pipes  are  the  ordinary  means  of  diversion, 
the  appropriator  may  divert  into  or  through  a  ravine; 
or  another  stream,  taking  out  what  he  put  in,  but  no 
more  (35);  or  another's  ditch  by  consent  or  by  condem- 
nation, where  allowed  (36) ;  or  an  abandoned  ditch  upon 
the  public  domain;  or,  if  the  stream  is  subterranean,  a 
well  or  a  tunnel  (37). 

§  29.  Diversion  by  sub-irrigation.  Under  the  appro- 
priation doctrine  merely  settling  on  the  banks  of  a  stream 
gives  no  right  to  use  the  water;  being  a  riparian  owner 
is  not  an  appropriator  (38).  With  increased  settlement 
in  the  states  where  the  appropriation  doctrine  obtains, 
however,  certain  inherent  advantages  in  the  common-law 
doctrine  have  become  manifest.  It  is  obvious  that  as  be- 


(35)  Paige  v.  Eocky  Ford  Co.,  83  Cal.  84,  94;  Hermann  Irrigation  Co. 
V.  Keel,  25  Utah  96. 

(36)  Water  Supply  Co.  v.  Larimer  &  Weld  Irrigation  Co.,  24  Col.  3-22. 

(37)  Egberts  v.  Crafts,  141  Cal.  20. 

(38)  Schodde  v.  Twin  Falls  Co.,  224  U.  8.  107. 
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tween  riparian  and  non-riparian  tracts  the  former  are 
in  a  better  position  to  nse  the  water  beneficially  and  that 
a  riparian  tract  by  its  mere  situation  is  enabled  to  use 
water  beneficially  without  any  actual  diversion.  Yet 
under  the  strict  doctrine  of  appropriation  these  natural 
advantages  may  be  entirely  cut  off  by  appropriation  and 
use  of  the  water  upon  non-riparian  tracts  and  the  ripa- 
rian owner  who  needs  to  make  no  diversion  to  acquire 
the  benefit  of  the  flow  of  water  past  his  land  is  in  no  posi- 
tion to  protect  himself.  This  situation  has  been  dealt 
with  in  two  ways,  on  the  one  hand  by  a  judicial  doctrine 
of  appropriation  by  sub-irrigation ;  on  the  other  hand  by 
legislation.  The  doctrine  of  sub-irrigation  has  a  logical 
foundation  in  the  theory  of  appropriation  measured  by 
actual  use  and  amounts  to  holding  that  actual  use  with- 
out diversion  is  sufficient.  Thus  in  Cascade  Town  Co.  v. 
Empire  Water  &  Power  Co.  (39),  plaintiff  built  a  hotel 
and  pleasure  resort  in  a  canon  in  Colorado  where  a  water- 
fall made  a  natural  garden.  There  was  no  diversion  but 
the  spray  and  seepage  watered  vegetation  which  made 
the  place  attractive.  Defendant,  a  light  and  power  com- 
pany, appropriated  water  above  the  falls  and  was  so  di- 
verting the  stream  as  not  to  return  the  water.  Although 
the  plaintiff  made  no  actual  diversion  the  diversion  by 
the  defendant  was  enjoined  (40).  By  statute,  called  the 
Meadow  Act,  natural  overflow  or  natural  sub-irrigation 
by  which  a  tract  of  land  is  benefited  may  be  given  the 
same  effect  as  an  appropriation  by  diversion  and  have 

(39)  181  Fed.  1011. 

(40)  See  also  Hill  v.  Standard  Mining  Co.,  12  Idaho  223;  Van  Camp 
V.  Emery,  18  Idaho  202. 
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priority  as  to  the  time  of  first  cultivation  of  the  land. 
Colorado  Eevised  Statutes,  1908,  §  3176. 

§  30.  Change  in  mode  of  diversion.  One  who  has 
made  an  appropriation  is  not  bound  to  continue  the  point 
or  mode  of  diversion  made  use  of  at  the  outset.  Provided 
he  does  not  injure  others  whose  rights  have  accrued  in 
the  meantime,  he  may  change  the  point  of  diversion,  the 
mode  of  diversion,  or  the  course  of  his  ditch  or  canal  to 
suit  his  convenience  (41).  But  he  cannot  add  to  the  quan- 
tity of  water  to  which  he  is  entitled  in  this  way.  If  he 
takes  more  under  the  new  plan  than  under  the  old,  his 
right  to  the  additional  quantity  must  rest  on  a  new  ap- 
propriation (41).  At  present  this  subject  is  usually  gov- 
erned by  statute. 

§  31.  Intent  to  apply  the  water  to  a  beneficial  use. 
Diversion  merely  to  forestall  others,  in  the  expectation 
that  an  opportunity  for  use  will  develop  or  as  a  matter 
of  speculation,  will  confer  no  right.  In  order  to  be  the 
basis  of  an  appropriation,  the  diversion,  when  made, 
must  be  made  as  a  means  to  a  beneficial  use,  which  the 
appropriator  has  in  mind  at  the  time,  and  must  be  in 
furtherance  of  that  purpose.  Thus,  in  Thomas  v.  Gui- 
raud  (note  34,  above),  the  court  said  that  a  claimant  of 
water  rights  could  not  divert  water  "for  the  purpose  of 
irrigating  lands  which  he  did  not  cultivate  or  own,  or 
hold  by  possessory  right  or  title,  to  the  exclusion  of  a 
subsequent  bona  fide  appropriator,"  and  that  "removal 
of  water  for  drainage  simply,  without  applying  the  samo 
to  any  beneficial  use,  is  not  such  an  appropriation  as 

(41)     Smith  V.  Corbitt,  116  Cal,  587. 
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gives  a  prior  right  thereto."  This  is  a  very  enlightened 
opinion  for  one  which  stands  so  early  in  the  development 
of  the  law.  Indeed  it  represents  the  beginning  of  the 
newer  view  called  the  ''use  system."  As  to  the  first  propo- 
sition, the  decisions  generally  have  been  to  the  contrary 
because  of  the  logical  requirements  of  the  old  "posses- 
sory" conception  (42).  But  there  are  recent  holdings  in 
accord  (43).  This  does  not  preclude  appropriation  by  a 
company  to  supply  water  to  all  users  in  a  designated 
area,  capable  of  using  it,  at  a  reasonable  price  (44).  In 
the  latter  case,  the  company  is  exercising  a  public  call- 
ing, and  its  rates  are  subject  to  regulation  by  statute, 
and,  no  doubt,  to  judicial  investigation  at  common 
law  (45).  The  purpose  may  be  changed  after  the  diver- 
sion or  after  the  appropriation  is  complete,  without  de- 
stroying the  right  (46).  But  recent  legislation  is  strictly 
limiting  such  changes. 

§  32.  Application  of  water  to  beneficial  use.  Reason- 
able time.  Finally,  to  take  advantage  of  the  preceding 
steps  for  the  purpose  of  claiming  priority  from  the  date 
of  the  notice  or  other  first  step,  there  must  be  actual  use 
of  the  water  for  a  beneficial  purpose  within  a  reasonable 
time  (47).    Such  actual  use  completes  the  appropriation. 


(42)  Calkins  v.  Sorosis  Fruit  Co.,  150  Cal.  426;  Davis  v.  Randall,  44 
Colo.  488;  Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  59. 

(43)  Avery  v.  Johnson,  59  Wash.  332. 

(44)  See  a  discussion  of  the  difference  lietween  this  and  an  attempt 
to  impound  all  the  water  as  a  speculation,  in  Combs  v.  Agricultural  Ditch 
Co.,  17  Col.  146. 

(45)  Castle  Rock  Irrigation  Co.  v.  Jurisch,  67  Neb.  377,  382. 

(46)  Ramelli  v.  Irish,  96  Cal.  214;   Striekler  v.  City,  16  Col.  61. 

(47)  Grates  v.  Settlers  Milling  Co.,  19  Okla,  83. 
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If  it  follows  the  other  steps  without  unreasonable  delay, 
the  appropriation  will  be  regarded  as  dating  from  its  in- 
ception. If  not,  it  dates  from  this  final  step.  As  has  been 
seen,  the  purpose  need  not  be  the  one  first  entertained. 
One  may  start  with  the  intention  of  irrigating  one  tract, 
for  example,  and  ultimately  find  it  more  to  his  advantage 
to  in-igate  another.  So,  also,  what  we  have  seen  in 
another  connection  as  to  reasonable  time  applies  here 
also,  with,  perhaps,  one  qualification.  The  application  of 
the  quantity  of  water  contemplated  at  the  inception  of 
the  appropriation  must  often  be  gradual,  extending  over 
a  number  of  years  as  it  becomes  possible  to  put  all  the 
land  for  which  the  water  was  appropriated  under  culti- 
vation. Of  course,  in  order  to  claim  priority  from  the  in- 
ception of  the  enterprise,  the  amount  finally  used  must 
not  exceed  that  originally  contemplated.  But,  within 
this  limit,  the  appropriator  may  begin  what  part  of  his 
tract  is  ready  for  cultivation  and  increase  the  amount 
year  by  year  until  the  whole  is  cultivated,  provided  he 
proceeds  with  reasonable  diligence  (48).  If  he  is  not  dili- 
gent and  delays  the  increase  unreasonably,  he  will  be 
confined,  so  far  as  priority  is  concerned,  to  what  had 
been  applied  prior  to  the  delay  (49).  Even  as  long  a 
period  as  ten  years  has  been  held  reasonable,  where  addi- 
tional water  was  applied  as  the  appropriator  was  able 
to  prepare  the  land  for  cultivation  (50).  It  seems  also 
that  in  this  connection  the  means  of  the  appropriator  are 

(48)  Senior  v.  Anderson,   115  Cal.  49G;   Elliott  v.  Whitniore,  23  Utah 
342. 

(49)  Low  V.  Rizor,  25  Ore.  551. 

(50)  Arnold  v.  Passavant,  19  Mont.  575. 
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to  be  taken  into  consideration.  Thus  in  Taughenbaugh 
V.  Clark  (note  33,  above),  the  court  said:  "Men  of  lim- 
ited means,  pioneers  in  a  new  territory,  who  have  not 
only  to  grub  and  clear  land,  but  erect  houses  and  provide 
a  means  of  living  while  making  a  home,  should  not  be 
held  to  the  same  rule  with  those  more  favored  and  having 
abundant  capital.  As  long  as  the  settler  in  the  desert 
does  not  abandon  but  continues  in  good  faith  to  prose- 
cute his  construction  of  a  ditch  and  the  application  of 
water  to  his  land  as  rapidly  as  his  means  and  circum- 
stances will  permit,  he  should  be  held  to  be  within  the 
limit  of  a  reasonable  time;  nor  should  his  incipient  con- 
struction and  application  of  water  be  held  as  the  extent 
of  the  application"  (51).  Subject  to  the  foregoing  ex- 
planations, application  to  a  beneficial  use  is  the  final  and 
decisive  criterion  of  an  appropriation,  determining  its 
creation,  its  existence,  and  its  duration.  With  the  quali- 
fication that  the  use  may  be  changed,  the  matter  is  put 
tersely  in  Thomas  v.  Guiraud  (note  34,  above):  "The 
true  test  of  appropriation  of  water  is  the  successful  ap- 
plication thereof  to  the  beneficial  use  designed." 


(51)  But  this  is  by  no  means  certain.  In  U.  S.  v.  Whitney,  176  Fed. 
593,  difficulty  of  financing  a  large  project  was  held  no  excuse.  See  §  27 
ante. 


CHAPTER  III. 

PRIORITIES,  TRANSFER,  AND  EXTINGUISHMENT 
OF  WATER  RIGHTS. 

Section  1.     Priorities. 

§  33.  General  principles.  Three  general  principles 
may  be  laid  down  with  respect  to  the  conflicting  claims 
of  appropriators  from  the  same  stream  or  its  sources  or 
tributaries : 

(a)  Priority  of  appropriation  gives  priority  of  right 
to  the  extent  of  the  appropriation.  Only  unappropriated 
waters  are  subject  to  appropriation.  Hence  a  subsequent 
appropriator  must  show  that  there  is  water  left  to  be 
appropriated  after  the  needs  of  the  prior  appropriator 
to  the  extent  of  his  appropriation  are  satisfied,  and,  when- 
ever there  is  a  failure  of  water,  must  yield  to  the  right  of 
the  prior  appropriator  to  be  satisfied.  And  where  there 
is  an  appropriation  senior  to  both,  the  last  in  time  must 
yield  to  the  first.  Thus,  in  Water  Storage  Co.  v.  Larimer 
&  Weld  Reservoir  Co.  (1),  the  storage  company  diverted 
from  the  main  stream,  the  reservoir  company  from  a  trib- 
utary. There  were  appropriations  senior  to  both  below 
the  point  where  the  tributary  joined.  The  storage  com- 
pany's appropriation  was  prior  to  that  of  the  reservoir 

(1)      25  Col.  87. 
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company's.  The  court  said:  "In  times  of  scarcity  of 
water  in  the  main  stream,  there  is  insufficient  flowing  to 
the  headgate  of  the  storage  company  to  supply  it  and  the 
senior  appropriations  below,  and,  therefore,  when  these 
conditions  exist,  the  storage  company  has  the  right  to 
demand  that  the  reservoir  company  shall  first  surrender 
the  water  which  it  claims  the  right  to  divert  from  Dry 
Creek  [the  tributary]  in  favor  of  the  senior  appropri- 
ations below  the  mouth  thereof  in  the  main  stream, 
thereby  to  this  extent  augmenting  the  flow  which  shall 
reach  such  senior  appropriations  and  correspondingly  de- 
creasing the  volume  which  must  pass  by  the  headgate  of 
the  storage  company  for  the  use  of  such  appropriations. ' ' 

(b)  Every  appropriation  is  limited,  both  as  to  its  ex- 
tent and  its  continuance,  by  the  beneficial  use  to  which 
the  water  is  put;  water  cannot  be  claimed  unless  it  is 
used,  except  as  the  appropriator  is  proceeding  with 
reasonable  diligence  to  use  it,  nor  can  it  be  claimed  for 
any  purpose  but  use  (see  §§  35-38,  below). 

(c)  Appropriation  of  the  water  of  a  stream  includes 
the  water  of  its  tributaries  and  sources  of  supply,  such  as 
lakes  or  springs,  so  far  as  necessary  to  enable  the  appro- 
priator to  obtain  therefrom,  for  diversion  from  the 
stream,  the  amount  to  which  he  is  entitled  (2). 

§  34.  Priority  as  determined  by  character  of  use.  Do- 
mestic use.  By  constitutional  provision  in  Colorado  and 
Idaho  and  by  statute  in  Nebraska,  domestic  uses  are  en- 
titled to  priority.  The  term  domestic  use  here  has  the 
same  meaning  as  at  common  law.    In  Crawford  v.  Hatha- 


(2)     Baxter  v.  Gilbert,  125  Cal.  580;  Strickler  v.  City,  16  Col.  61. 
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way  (3)  the  plaintiff  was  under  contract  to  fumisli  water 
to  a  village  for  general  municipal  purposes,  including 
sprinkling  streets  and  power  for  lighting  plant,  and  also 
to  furnish  water  to  the  general  government  to  flush  the 
sewers  at  a  military  post.  It  claimed  priority  for  these 
as  domestic  purposes.  The  court  said:  ''The  term  'do- 
mestic purposes,'  as  used  in  the  statute,  has  reference 
to  the  use  of  water  for  domestic  purposes  as  known  and 
recognized  at  common  law.  .  .  .  The  common  law 
distinguishes  between  those  modes  of  use  which  ordi- 
narily involve  the  taking  of  small  quantities  of  water  and 
but  little  interference  with  the  stream,  and  those  which 
necessarily  involve  a  taking  or  diversion  of  large  quanti- 
ties and  a  considerable  interference  with  its  ordinary 
flow.  The  use  of  a  stream  in  the  ordinary  way  by  ripa- 
rian owner  for  drinking  and  cooking  purposes  and  for 
watering  his  stock  is  a  domestic  use.  It  involves  no  con- 
siderable diversion  of  water  and  no  appreciable  interfer- 
ence with  the  stream."  Diversion  of  water  by  ditches  or 
pipes  does  not  come  within  these  provisions  (4). 

§  35.  Limitations  upon  the  quantity  that  may  be 
claimed  as  against  subsequent  appropriators :  Needs  of 
land  irrigated.  Application  of  tlie  water  to  a  beneficial 
use  is  the  measure  of  the  appropriator's  right.     Hence 

(3)  67  Neb.  325,  371. 

(4)  See  TouTi  of  Sterling  v.  Pawnee  Ditch  Extension  Co.,  42  Colo. 
421;  Moutpelier  Mining  Co.  v.  City  of  Montpelier,  19  Idaho  212,  where  ap- 
propriations for  municipal  water  works  are  spoken  of  as  domestic  appropria- 
tions and  so  it  is  said  a  subsequent  domestic  appropriation  in  order  to 
prevail  over  prior  agricultural  or  manufacturing  appropriations  must  con- 
demn and  compensate.  The  same  result  could  have  been  reached  through 
the  power  of  the  municipality  to  condemn  for  a  puldic  use  wiliiont  any  such 
straining  of  the  term  domestic  use. 
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his  right,  as  against  other  appropriators,  must  be  limited 
by  the  needs  of  the  land  for  which  the  water  is  appropri- 
ated. He  has  no  claim  to  more  than  is  reasonably  needed 
for  the  irrigation  of  that  land,  though  to  the  extent  of 
such  need  he  may,  if  properly  appropriated,  use  all  the 
water  of  the  stream (5).  Hence  the  surplus  not  used 
must  be  returned  to  the  stream  for  use  by  subsequent 
appropriators;  he  cannot  sell  it  or  dispose  of  it  to  others. 
In  Creek  v.  Bozeman  Water  Works  Co.  (6),  there  being 
several  other  appropriations,  the  first  appropriator  after 
his  individual  needs  had  been  supplied,  which  was  the 
purpose  of  his  original  appropriation,  sold  the  surplus 
to  the  inhabitants  of  a  city.  On  suit  to  prevent  this, 
brought  by  the  subsequent  appropriators,  the  court  held 
that  he  should  be  enjoined.  It  said :  ' '  The  right  acquired 
by  an  appropriator  in  and  to  the  waters  of  a  natural 
stream  is  not  ownership  of  a  running  volume  of  the  di- 
mensions claimed,  like  the  individual  ownership  of  a  chat- 
tel, so  that  it  may  be  transferred  corporally  and  carried 
away,  but  the  right  acquired  by  the  appropriator  is  a 
right  to  use  a  certain  quantity  for  necessary  and  bene- 
ficial purposes,  such  as  supplying  household  needs  and 
the  carrying  on  of  some  useful  industry;  and  when  such 
want  is  supplied,  or  the  use  is  subserved,  all  the  rest  of 
the  creek,  and  all  that  returns  thereto  after  such  use,  is 
subject  to  appropriation  and  use  by  another  for  some 
beneficial  purpose.  The  same  volume  of  water,  there- 
fore, in  its  flow  down  the  creek,  may  supply  many  per- 


(5)  Hammond  v.  Rose,  11  Col.  524;  Meng  v.  Coffee,  67  Neb.  500,  511. 

(6)  15  Mont.  121. 
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sons,  even  though  the  first  appropriator  claims  the  whole 
volume  and  can,  at  times,  or  even  constantly,  use  the 
same  for  some  industrial  purpose,  because  such  use  does 
not  usually  swallow  it,  but  leaves  it  available  to  others. 
But  by  such  an  appropriation  the  first  appropriator  does 
not  acquire  a  preemption  of  the  whole  creek,  so  that  he 
.  .  .  may,  after  enjoying  the  use  of  it  for  some  bene- 
ficial purpose,  convey  the  creek  away  and  cut  off  subse- 
quent appropriators.  Therefore  a  subsequent  right  to 
use  the  same  water,  or  so  much  of  it  as  returns  to  the 
creek,  and  to  use  the  waters  of  the  creek  when  the  first 
is  not  using  the  same,  may  be  acquired." 

§36.  Same:  Capacity  of  ditch.  A  second  limitation  is 
the  capacity  of  the  appropriator 's  ditch  at  its  point  of 
least  capacity;  though  if  its  capacity  is  greater  than  the 
reasonable  needs  of  the  land  supplied,  of  course  the  latter 
will  fix  the  limit.  The  rule  was  stated  thus  in  Barnos  v. 
Sabron  (7):  ''If  the  capacity  of  his  ditches  is  gr^i.ter 
than  is  necessary  to  irrigate  his  farming  land,  he  must 
be  restricted  to  the  quantity  needed  for  the  purposes  of 
irrigation,  for  watering  his  stock  and  for  domestic  pur- 
poses. If,  however,  the  capacity  of  his  ditches  is  not 
more  than  sufficient  for  those  purposes,  then  .  .  . 
he  must  be  restricted  to  the  capacity  of  his  ditches  at 
their  smallest  point,  that  is,  at  the  point  where  the  least 
water  can  be  carried  through  them." 

§  37.  Same:  Economical  use.  Ordinary  means  of 
use.     A  third  limitation  is  that  his  manner  of  using  and 

(7)     10  Nev.  217.     See  also  Stenger  v.  Tharp,  17  S.  D.  13. 
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applying  the  water  must  be  reasonable;  he  can  claim  no 
right  to  take  water  which  he  wastes  in  using  it.  In 
Shotwell  V.  Dodge  the  defendant  dug  a  single  ditch  for 
a  long  distance  through  his  farm,  diverted  the  water  of 
a  creek  into  it,  and  allowed  the  water  to  flow  through  it 
until  it  became  lost  at  the  end  of  the  ditch.  The  soil 
was  porous  and  the  water  percolated  sidewise  through 
the  banks  and  enabled  him  to  grow  fruit  trees  and  vege- 
tables, but  large  quantities  of  water  were  lost  and  no 
means  were  taken  to  prevent  waste.  The  court  said: 
''This  was  not  irrigation  at  all;  much  less,  reasonable 
irrigation.  Where  water  is  an  important  feature  in  the 
success  of  farming  operations,  it  becomes  the  irrigator 
to  use  proper  means  to  bring  water  to  points  where  it  is 
needed,  to  use  it  only  at  such  times  and  in  such  quanti- 
ties as  are  necessary  for  the  purpose,  and  then,  if  others 
situated  like  himself  require  the  water,  to  stop  its  flow 
until  it  shall  again  become  necessary.  The  constant 
flow  of  water  in  the  ditch  all  the  summer  through  to  the 
extent  to  which  the  defendant  caused  the  water  of  the 
Mima  Creek  to  flow  would  be  inexcusable  under  any  cir- 
cumstances, when  others  had  equal  need  of  the  water  for 
irrigation"  (8).  Hence  the  court  may  require  an  appro- 
priator  to  improve  his  means  of  diversion  so  as  to  avoid 
unnecessary  waste.  Thus  in  Natoma  Water  &  Mining 
Co.  V.  Hancock  (9)  the  question,  as  stated  by  the  court, 
was  whether  the  defendants,  who  were  appropriators  of 
the  surplus  waters  above  plaintiff's  dam,  "must  be  en- 

(8)  7  Wash.  217.     See  also  Sterling  v.  Pawnee  Ditch  Co.,  42  Col.  421; 
Irrigation  Co.  v.  Willard,  75  Neb.  408. 

(9)  101  Cal.  42,  48. 
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joined  from  diverting  the  surplus  merely  because  such 
diversion  would  compel  the  plaintiff  to  perform  its 
annual  task  of  raising  its  dam  earlier  in  the  year,  and  of 
making  it  tight  and  efficient  oftener  than  it  has  been 
accustomed  to  do."  The  question  was  answered  in  the 
negative.  But  appropriators  are  entitled  to  use  the  or- 
dinary and  usual  means  of  diverting  and  applying  water, 
and  cannot  be  compelled  to  use  other  and  more  expensive 
ones  because  thereby  more  would  be  saved  for  others. 
In  Barrows  v.  Fox  the  court  said:  *' Ditches  and  flumes 
are  the  usual  and  ordinary  means  of  diverting  water  in 
this  state,  and  parties  who  have  made  their  appropria- 
tions by  such  means  cannot  be  compelled  to  substitute 
iron  pipes,  though  they  may  be  compelled  to  keep  their 
flumes  and  ditches  in  good  repair  so  as  to  prevent  any 
unnecessary  waste"  (10). 

§38.  Same:  Periods  of  use.  Finally,  the  appropri- 
ator  can  claim  a  prior  right  to  receive  and  use  the  water 
only  for  the  times  or  periods  when  it  is  needed  for  the 
use  to  which  he  puts  it,  and  in  consequence  of  this  limita- 
tion, a  court  has  the  power  to  apportion  the  use  of  the 
water  in  point  of  time,  allowing  the  first  appropriator 
to  use  at  stated  periods  or  intervals,  as  his  needs  require, 
and  then  allowing  use  of  what  remains  by  subsequent 
appropriators  until  the  time  arrives  when  the  first  in 
right  is  again  entitled  because  of  recurring  need  of  the 
water  (11). 

§  39.    Judicial  determination  of  priorities.    The  ordi- 

(10)  98  Cal.  63;  also,  Rodgers  v.  Pitt,  129  Fed.  932. 

(11)  Wiggins   V.    Muscupiabe   Water    Co.,    113    Cal.    182;    Stowell   v. 
Johnson,  7  Utah  215. 
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nary  mode  of  trying  questions  of  priority  is  by  an  action 
at  law  for  damages  caused  by  diversion  of  water  to  the 
injury  of  the  plaintiff's  right  or  by  a  suit  in  equity  to 
enjoin  such  diversion.  In  such  cases,  however,  the  judg- 
ment or  decree  is  only  conclusive  between  the  parties  to 
the  litigation.  It  happens  often  that  there  are  a  large 
number  of  claimants  along  a  stream  whose  appropria- 
tions conflict  and  that  it  is  desirable,  if  not  actually  neces- 
sary, to  include  all  of  them  in  one  suit  and  adjudicate  the 
rights  and  priorities  of  all  of  them  in  the  one  litigation. 
Although  as  an  original  question  of  equity  jurisdiction 
the  question  is  a  difficult  one,  the  courts  in  the  states 
where  irrigation  is  practised  have  agreed  that  it  may 
be  done.  Such  suits  are  expressly  authorized  by  statute 
in  Montana,  Oregon,  and  Oklahoma.  But  such  proceed- 
ings have  proved  cumbersome,  expensive,  and  dilatory, 
and  in  consequence  in  1879  and  in  1881  Colorado  pro- 
vided an  improved  special  procedure  for  judicial  deter- 
mination of  the  extent  and  priority  of  water  rights. 
Utah  has  similar  legislation. 

§  40.  Administrative  determination.  In  1890,  Wyo- 
ming took  the  radical  step  of  providing  for  administra- 
tive determination  by  a  state  board  in  advance  of  contro- 
versy, with  provisions  for  appeal  to  the  courts.  This  leg- 
islation has  been  followed  in  Nebraska,  Idaho,  Oklahoma, 
and  "Washington.  When  legislation  of  this  sort  was  first 
attempted,  the  courts  held  it  invalid  on  the  ground  that 
it  attempted  to  confer  judicial  power  upon  executive 
officers  (12) ;  but  it  is  now  upheld  on  the  theory  that  the 

(12)     Thorp  V.  Woolman,  1  Mont.  168. 
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provisions  of  the  statute  are  "in  the  nature  of  police 
regulations  to  secure  the  orderly  distribution  of  water  for 
irrigation  purposes"  (13). 

Section  2.  Transfer  of  Water  Rights. 
§  41.  Water  rights  are  appurtenances  of  land  upon 
which  water  is  used.  Construction  of  deeds.  Because 
water  rights  may  be  severed  from  the  land,  for  which  the 
appropriation  was  made  or  on  which  the  water  was 
applied,  and  annexed  to  other  land  or  conveyed  sep- 
arately from  the  land,  there  is  some  language  in  the 
books  to  the  effect  that  such  rights  are  not  appurtenances 
of  land.  But  these  rights  exist  only  for  the  benefit  of  land, 
must  be  used  to  apply  water  on  land,  and  are  measured 
by  the  needs  of  the  land  for  which  they  are  used.  They 
are  not  rights  in  gross,  belonging  to  the  owner  personally; 
they  belong  to  him  as  owner  of  the  land,  though,  like  any 
other  thing  so  owned,  they  may  be  severed  from  the  land. 
Hence  the  courts  have  now  repudiated  the  language 
above  referred  to  and  have  established  that  such  rights 
are  to  be  regarded  as  appurtenances  (14).  It  follows 
that  conveyance  of  the  land  upon  which  the  water  is 
applied  will  carry  with  it  the  water  right  and  the  ditch 
or  other  means  of  diversion,  unless  excepted  in  the 
deed  (15).  In  Colorado,  however,  there  is  an  anomalous 
doctrine.  Instead  of  the  water  right  passing  where  the 
contrary  intention  is  not  shown,  it  will  pass,  if  at  all,  be- 


(13)  Farm  Investment  Co.  v.  Carpenter,  9  Wyo.  110;  Boise  Irrigation 
Co.  V.  Stewart,  10  Idaho  38. 

(14)  Gelwicks  v.  Todd,  24  Col.  494;  Smith  v.  DenifT,  23  Mont.  GH. 

(15)  Cave   V.   Crafts,   53   Cal.    135;    Toyaho  Creek   Irrigation   Co.   v. 
Hutchins,  21  Tex.  Civ.  App.  274;  Snyder  v.  Murdock,  20  Utah  419. 
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cause  the  parties  intended  it  to  do  so,  and  hence  it  is  a 
question  of  construction  of  each  conveyance  of  land 
whether  the  water  rights  are  included.  Where  no  men- 
tion is  made  of  them,  the  circumstances  surrounding  the 
conveyance  are  considered,  especially  the  necessity  of 
the  right  to  beneficial  use  of  the  land  conveyed  (16). 
Where  a  ditch  is  conveyed  without  reservation,  it  will 
carry  with  it  the  water  right  for  which  it  is  used  (17). 
§  42.  Conveyance  of  water  rights.  As  the  place  of 
application  may  be  changed  without  loss  of  the  appro- 
priation, it  follows  that  a  water  right,  for  that  matter 
like  other  appurtenances,  may  be  severed.  Recent  legis- 
lation is  attacking  this  rule  and  providing  that  use  of 
water  inheres  in  the  land  and  cannot  be  separated  or  at 
least  cannot  be  separated  without  permission  from  the 
state  engineer.  Such  statutes  exist  in  Idaho,  Nebraska, 
Nevada,  New  Mexico,  Oklahoma,  Oregon,  and  Utah.  Such 
severance  may  take  place  through  condemnation  or 
through  adverse  user  of  the  right  by  another  for  the  bene- 
fit of  other  lands,  or  it  may  take  place  by  grant  of  the 
right  to  another,  retaining  the  land,  or  by  conveyance 
of  the  land,  retaining  the  right,  or  by  grant  of  the  right 
to  one  and  conveyance  of  the  land  to  another.  We  have 
seen  also  that  the  means  and  mode  of  diversion  may  be 
changed.  Hence  it  may  well  happen  that  the  ditch  is 
owned  by  one,  the  land  over  which  the  ditch  runs  by 
another,  and  the  water  rights  which  make  use  of  the  ditch 
by  others  (18).     If  the  water  right  or  the  ditch  is  con- 

(16)  Arnett  v.  Linhart,  21  Col.  188. 

(17)  Williams  v.   Harper,   121   Cal.  47. 

(18)  McLear  v.  Hapgood,  85  Cal.  555. 
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veyed  separately,  it  must  be  by  deed.  It  is  held,  how- 
ever, that  a  water  right  may  be  couveyed  by  a  parol  sale 
if  the  grantee  takes  possession.  This  is  a  remnant  of  tho 
old  possessory  idea  (19). 

Section  3.    Extixguish:mext  of  Water  Rights. 

§  43.  Loss  of  water  rights  by  abandonment.  Any  prop- 
erty or  right  may  be  lost  by  abandonment.  For  instance, 
one  may  throw  a  chattel  upon  the  garbage  pile,  intend- 
ing to  give  up  all  rights  to  it.  Here,  it  will  be  seen,  there 
are  two  elements:  (a)  the  giving  up  of  possession;  (b) 
the  intention  to  relinquish  all  right.  So  it  is  with 
abandonment  of  a  water  right.  To  show  loss  of  a  water 
right  in  this  way,  both  an  act  of  abandonment  and  an 
intent  to  abandon  must  be  established  (20).  Obviously 
no  particular  time  is  required;  a  clear  abandonment 
might  be  made  in  a  very  short  time.  But  as  the  act  relied 
on  is  generally  non-user  of  the  right,  the  actual  cases 
are  not  so  simple,  because  there  may  be  many  other  rea- 
sons for  the  non-user,  and  intent  to  relinquish  as  well  as 
non-user  must  be  shown  (21).  Still,  long  non-user  may 
be  evidence  of  such  intent  (22). 

§  44.  Loss  and  acquisition  through  adverse  user.  Ex- 
actly the  same  principles  apply  here  as  in  tlie  loss  and 
acquisition  of  easements  and  profits  by  adverse  user  nnd 
prescription.     Open,  notorious,  continuous,  exclusive,  ad- 


(19)  Griseza  v.  Torwilliper,  144  Cal.  456. 

(20)  Oassert  v.   Xoycs,   18   Mont.   216;    Edpmont   Improvement   Co.   v. 
Tubts  Sheep  Co.,   (S.  D.  1908),  115  N.  W.  1130. 

(21)  Utt  V.  Frey,  106  Cal.  392. 

(22)  Davis  v.  Gale,  32  Cal.  27;  Sicbcr  v.  Fink,  7  Col.  148. 
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verse  use  for  the  statutory  period  of  limitation  is  a  mode 
of  original  acquisition  of  water  rights,  the  same  as  of 
any  other  rights  of  the  sort.  See  the  article  on  Title  to 
Eeal  Estate,  §§  144-71,  elsewhere  in  this  volume. 

§  45.  Forfeiture  for  non-user.  The  distinctions  be- 
tween acquisition  by  appropriation,  on  the  one  hand,  and 
by  adverse  use  on  the  other,  and  between  loss  through 
adverse  use  by  another,  by  abandonment,  and  by  failure 
to  apply  the  water  to  beneficial  use,  are  well  put  by  the 
supreme  court  of  California  in  Smith  v.  Hawkins  (23), 
thus:  "The  differences  are  twofold.  A  prescriptive 
right  could  not  be  acquired  against  the  United  States, 
and  can  be  acquired  only  by  one  claimant  against  another 
private  individual.  Again,  such  an  appropriation,  to 
perfect  the  rights  of  the  appropriator,  does  not  necessi- 
tate use  for  any  given  length  of  time,  while  time  and 
adverse  use  are  essential  elements  to  the  perfection  of  a 
prescriptive  right.  One  who  claims  a  right  of  prescrip- 
tion must  use  the  water  continuously,  uninterruptedly 
and  adversely  for  a  period  of  at  least  five  years  (24). 
.  .  .  Section  1411  of  the  Civil  Code  declares  that  the 
appropriation  must  be  for  some  useful  or  beneficial  pur- 
pose, and  when  the  appropriator  or  his  successor  in  in- 
terest ceases  to  use  it  for  such  a  purpose,  the  right  ceases 
(25).  This  section  deals  with  the  forfeiture  of  a  right 
by  non-user  alone.    We  say  non-user  as  distinguished 

(23)  110  Cal.  122,  125. 

(24)  In  California.  At  common  law  the  period  is  twenty  years.  In 
many  states  it  is  ten.  The  matter  is  governed  by  statute  in  all  jurisdic- 
tions at  present. 

(25)  There  are  similar  statutes  in  Nebraska  and  Oregon,  Utah  and 
Wyoming. 
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from  abandonment.  If  an  appropriator  has,  in  fact, 
abandoned  bis  rigbt,  it  would  not  matter  for  how  long  a 
time  he  had  ceased  to  use  the  water,  for  the  moment  that 
the  abandonment  itself  was  complete  his  rights  would 
cease  and  detemiine.  Upon  the  other  hand,  he  may  have 
leased  his  property,  and  paid  taxes  thereon,  thus  negativ- 
ing the  idea  of  abandonment,  as  in  this  case,  and  yet 
may  have  failed  for  many  years  to  make  any  beneficial 
use  of  the  water  he  has  appropriated.  The  question  pre- 
sented, therefore,  is  not  one  of  abandonment,  but  one 
of  non-user  merely,  and  as  such  involves  a  construction 
of  section  1411  of  the  Civil  Code.  That  section,  as  has 
been  said,  makes  a  cessation  of  use  by  the  appropriator 
work  a  forfeiture  of  his  right,  and  the  question  for  deter- 
mination is:  How  long  may  this  non-user  continue  be- 
fore the  right  lapses?  Upon  this  point  the  legislature  has 
made  no  specific  declaration;  but,  by  analogy,  we  hold 
that  a  continuous  non-user  for  five  years  will  forfeit  the 
right.  The  right  to  use  the  water  ceasing  at  that  time, 
the  rights  of  way  for  ditches  and  the  like,  which  are 
incidental  to  the  primary  right  of  use,  would  fall  also. 
.  .  .  In  this  state  five  years  is  the  period  fixed  by  law 
for  the  ripening  of  an  adverse  possession  into  a  prescrip- 
tive title.  Five  years  is  also  the  period  declared  by  law 
after  which  a  prescriptive  right  depending  upon  enjoy- 
ment is  lost  for  non-user;  and  for  analogous  reasons  we 
consider  it  to  be  a  just  and  proper  measure  of  time  for  the 
forfeiture  of  an  appropriator 's  rights  for  failure  to  use 
the  water  for  a  beneficial  purpose"  (26). 


(26)     See  also  accordingly  Smith  v.   Logan,   18   Nev.    149;    People  v. 
Farmera'  Reservoir  Co.,  25  Col.  202;  Farmers  Co.  v.  Frank,  72  Neb.  136. 
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In  Utah  the  statute  expressly  fixes  the  period  of  for- 
feiture for  non-user  at  seven  years.  Wyoming,  by 
statute,  makes  the  period  two  years.  The  Kansas  statute 
provides  that  any  failure  to  apply  the  water  continuously 
without  reasonable  cause  shall  be  taken  as  an  abandon- 
ment. Montana,  by  statute,  makes  non-user  a  mere  mat- 
ter of  abandonment  and  provides  that  its  effect  shall  be  a 
question  of  fact.  The  courts  hold  that  all  statutes  of 
this  nature  apply  only  to  voluntary  non-user  (27).  The 
foregoing  doctrines  flow  from  the  doctrines  of  the  pos- 
sessory system.  If  in  accord  with  the  present  tendency 
in  water  law  actual  use  at  the  time  of  controversy  is  made 
the  sole  measure  of  the  rights  of  the  parties,  it  would 
seem  that  an  appropriation  ought  to  be  lost  wholly  or 
partially  by  non-user  for  an  unreasonable  time.  In  such 
a  view  the  statutes  above  referred  to  should  be  construed 
as  simply  fixing  a  maximum  period  of  non-use  and,  if 
no  period  is  fixed,  instead  of  the  court  fixing  an  arbitrary 
period  by  the  statute  of  limitation,  it  would  seem  that  it 
ought  to  adopt  the  common-law  view  that  where  no  time 
is  fixed,  a  reasonable  time  is  meant.  It  is  likely  that  the 
development  of  the  law  in  the  future  on  this  subject  will 
be  in  this  direction. 


(27)     Morria  v.  Bean,  146  Fed.  423. 
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HISTORY  OF  REAL  PROPERTY  LAW. 

§  2.  How  freely  could  land  be  sold  or  left  by  will  under  the 
early  Anglo-Saxon  law? 

§  4.  What  effect  did  the  Norman  Conquest  have  upon  the  general 
system  of  land  tenure  in  England  ? 

§  8.  What  were  the  chief  incidents  of  knight  service  tenure  and 
what  was  the  extent  of  these  various  incidents? 

§  10.     When  and  how  were  military  tenures  abolished  in  England  ? 

§  12.    Are  there  any  feudal  tenures  in  the  United  States  ? 

§  14.  John  Dale  holding  land  in  fee  simple  under  his  overlord 
conveyed  it  in  fee  simple  to  William  Doe.  What  would  be  the  dif- 
ference in  Doe's  tenure  according  as  this  conveyance  was  made  before 
or  after  the  statute  of  Quia  Emptores  (1290)  ? 

§15.  What  was  the  original  effect  of  a  grant  of  land  to  "John 
Doe  and  his  heirs"  as  regards  the  rights  of  the  heirs? 

§  16.     How  was  this  grant  later  construed  by  the  courts  ? 

§§  17  to  20.  What  was  the  effect  of  the  Statute  De  Donis  (1285) 
upon  the  common  law  estate  known  as  a  fee  simple  conditional? 

§  21.  Describe  the  means  that  were  finally  sanctioned  by  the 
courts  to  enable  a  tenant  who  held  an  entailed  estate  to  bar  the  entail 
and  convey  a  fee  simple. 

§  23.  Abbott  owned  a  piece  of  land  and  conveyed  it  to  Jones 
in  fee  simple  but  with  a  condition  that  if  Jones  ever  attempted  to 
convey  it  away  the  land  should  revert  to  Abbott.  Is  this  condition 
valid  ? 

§  27.  For  how  many  years  is  it  possible  to  limit  the  alienation  of 
lands  by  the  creation  of  future  contingent  or  conditional  estates? 

§  28.  Explain  the  feudal  conception  of  the  difference  between 
an  estate  of  freehold  and    an  estate  less  than  freehold? 

§  29.  Hale  leased  a  farm  to  Doe  for  30  years.  Hale  then  sold 
the  land  to  Dale  and  Dale  wrongfully  ejected  Doe.  Before  the  year 
1225  what  remedies,  if  any,  had  Doe? 
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After  that  date  what  remedy  did  he  have? 

§  30.  What  remedy  did  he  have  before  1370  if  ejected  by  Yoe, 
a  stranger? 

What  remedy  did  he  have  after  1371? 

When  did  it  first  become  possible  for  the  wrongfully  ejected 
tenant  to  recover  his  land? 

How  did  the  courts  come  to  give  him  this  right  ? 

§  31.  How  was  the  position  of  the  tenant  further  strengthened 
in  the  16th  century? 

§  33.    Describe  the  method  of  conveying  land  by  livery  of  seisin  ? 

§  35.  Give  the  reasons  for  the  origin  and  growth  of  the  doctrine 
of  uses  in  lands. 

§  36.  What  were  the  advantages  of  holding  the  use  of  land  in- 
stead of  the  actual  legal  title  thereto? 

§37.     State  the  substance  of  the  Statute  of  Uses  (1535). 

§39.    What  effect  did  this  statute  have  upon  conveyancing? 

§  40.  Describe  the  method  of  conveying  land  by  each  of  the  fol- 
lowing conveyances: 

1.  A  bargain  and  sale. 

2.  A  covenant  to  stand  seized. 

3.  A  lease  and  release. 
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TRANSFER  OF  TITLE  TO  REAL  ESTATE. 

§  3.  Hare  leased  a  house  to  Dix  for  five  years.  When  the  lease  had 
still  two  years  to  run  Hare  and  Dix  had  a  quarrel  and  Dix  went 
to  Hare  and  gave  him  the  keys  of  the  house  and  said  he  was  go- 
ing to  quit.  Hare  took  the  keys  and  said  he  was  glad  to  get  through 
with  any  business  with  a  man  like  Dix.  Dix  thereupon  moved  out.  Later 
Hare  attempted  to  hold  him  for  the  rent  for  the  balance  of  the  lease. 
A  statute  in  the  state  provides  that  no  surrender  of  a  lease  shall  be 
valid  unless  in  writing.    Has  Dix  a  defense? 

§  4.  What,  if  any,  interests  in  land  may  be  created  without  a  writ- 
ten instrument  ? 

§  7.  Is  it  necessary,  in  order  to  pass  title  in  fee  simple,  that  the 
transfer  should  be  by  an  instrument  under  seal? 

§§  8,  9.  John  Doe  died  and  by  his  will  left  two  pieces  of  land  as 
follows :  He  left  the  first  piece  to  James  Fox  for  life  and  on  his  death 
to  Will  Todd  in  fee  simple;  he  left  the  second  piece  to  Fox  for  life 
and  if  he  died  without  any  sons  to  Todd  in  fee  simple.  Todd  conveyed 
to  Hale  all  his  interest  under  Doe's  will.  Assuming  that  Fox  dies 
leaving  no  sons,  what  are  Hale's  rights  in  the  two  tracts? 

§  10.  What  is  the  difference  between  a  ** warranty  deed",  a 
"special  warranty  deed",  and  a  ''quit  claim  deed"? 

§  10a.  What  are  the  essential  parts  of  a  deed  ? 

§  11a.  Luce  owned  a  farm.  He  executed  a  deed  of  part  of  it  to 
Roe.  The  land  was  described  thus:  Beginning  at  the  north-east  cor- 
ner of  my  dwelling  house,  and  thence  running  in  a  northeasterly  direc- 
tion 500  feet  to  the  corner  of  the  stone  wall;  thence  West  1000  feet 
to  the  southeast  corner  of  John  Guy's  land;  thence  due  South  to  the 
point  of  beginning  containing  12  acres."  The  distance  from  the  cor- 
ner of  the  stone  wall  to  the  Southeast  corner  of  Guy's  land  was  1700 
feet;  and  from  that  point  to  the  point  of  beginning  was  not  due  South 
but  East-South-East,  and  the  total  area  embraced  by  a  line  extending 
to  the  Southeast  comer  of  Guy 's  farm,  then  back  to  the  point  of  be- 
ginning was  18  acres.  Luce  claimed  that  all  Roe  was  entitled  to  was 
to  measure  off  from  the  corner  of  the  stone  wall  1000  feet  in  the  di- 
rection of  the  Southeast  corner  of  the  Guy  land  and  then  go  about 
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South  to  the  point  of  the  beginning  which  would  give  about  11  acres. 
Roe  claimed  that  he  was  entitled  to  the  larger  tract.  Which  was 
right  ? 

§  12.  Vale  gave  a  deed  of  land  to  Ball ;  part  of  the  description 
was  as  follows:  "Northwest  to  the  Clear  creek;  thence  along  the  shore 
of  the  creek  in  a  Southerly  direction  1000  feet;  thence  East  500  feet." 
Suppose  that  Vale  had  owned  to  the  center  of  the  creek  and  that 
later  on  it  entirely  dried  up.  Who  would  own  the  strip  between  the 
former  shore  line  and  the  centre  of  the  creek,  Vale  or  Ball  ? 

§  13.  A  conveys  to  B  ''that  portion  of  my  land  in  section  20 
described  as  follows:  Beginning  at  the  Northeast  corner  of  said  sec- 
tion, thence  East  87  rods  to  a  large  wild-cherry  tree,  thence  South, 
etc."  The  only  wild-cherrj'  tree  in  the  section  is  97  rods  East  of  the 
corner.  Who  owns  the  ten  rods  immediately  West  of  the  wild-cherry 
tree? 

§  16.  Into  what  classes  and  subclassses  are  estates  in  real  property 
commonly  divided? 

Is  an  estate  for  999  years  an  estate  of  freehold? 

§§  17, 18.  What  is  the  difference  between  a  fee  simple  and  a  fee  tail? 

§  20.  What  is  the  difference  between  a  fee  tail  general  and  a  fee 
tail  special? 

§22.  John  Doe  had  the  following  clause  in  his  will:  *'I  devise  the 
home  farm  from  and  after  the  death  of  my  son  Albert  to  all  my  heirs 
at  law  who  shall  then  be  alive."  There  was  no  other  clause  in  the  will 
affecting  the  home  farm.  Who  was  entitled  to  it  during  the  life  of 
Albert  ? 

§  25.  Nale  gave  a  deed  of  land  to  Nill  that  contained  the  following 
language :    "I  hereby  convey  the  above  described  premises  to  Nill,  his 

heirs  and  assigns to  have  and  to  hold  to  the  said  Nill  for  his  life." 

Did  Nill  have  a  fee  simple  or  a  life  estate  ? 

§  26.  A  conveyance  of  land  was  made  to  Gay,  Roe  and  Dane,  as 
joint  tenants.  Dane  sold  his  interest  to  Dix.  Roe  and  Dix  then  both 
died,  Roe  devising  all  his  property  to  Hare,  and  Dix  devising  all  his 
property  to  Vale.  Who  were  the  owners  of  the  land  and  in  what 
proportion. 

§§  27,  28.  Todd  owned  a  wood  lot  and  back  of  it  a  farm  lot.  There 
was  a  well  defined  and  frequently  used  lane  running  from  the  farm 
lot  over  the  wood  lot  to  the  highway.  Todd  sold  the  farm  lot  to  Fox 
"together  with  all  the  appurtenances  thereunto  belonging,"  but  not 
giving  Fox  in  express  language  a  right  of  way  over  the  wood  lot.  May 
Fox  continue  to  use  the  way  if  Todd  objects?  Would  it  make  any 
difference  if  there  was  no  other  access  to  the  farm  lot  t 
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§§  29,  30.  If  in  the  last  question  Todd  had  kept  the  fann  lot  and 
conveyed  the  wood  lot  to  Fox,  could  Todd  have  exercised  the  right 
of  way  over  the  wood  lot,  assuming  that  it  was  not  a  way  of  necessity? 

Suppose  Todd  in  the  deed  of  the  wood  lot  to  Fox  had  expressly 
reserved  a  right  of  way  for  the  farm  lot  over  the  wood  lot,  but  the 
deed  had  been  executed  only  by  Todd,  would  Todd  be  entitled  to  the 
way? 

§  32.  Which  of  the  following  estates  are  vested  and  which  con- 
tingent ? 

A  grant  to  Luce  for  life,  then  to  the  oldest  living  son  of  Hale  io 
fee,  Hale  at  the  time  having  no  son. 

To  Luce  for  life,  then  to  Hale  for  life,  then  to  Ball  in  fee. 

To  Luce  for  life,  and  if  Dix  shall  during  Luce's  life  pay  him  $1000, 
then  on  the  termination  of  Luce's  estate,  to  Dix  in  fee? 

§37.  What  were  the  feudal  objections  to  the  creation  of  future 
estates  in  land? 

§41.  What  effect  did  the  statute  of  uses  have  upon  the  creation 
of  future  interests  in  land? 

§  45.  Dole  by  his  will  left  a  fann  ''to  John  Todd  for  life,  remain- 
der to  his  heirs";  he  left  another  fann  "to  James  Luce  for  life, 
remainder  to  his  children."  What  is  the  difference  in  the  legal  estates 
of  Todd  and  Luce? 

§46.  Doe  left  his  real  estate  to  Hull  for  his  life,  and  upon  his 
death  to  such  of  Hull's  children  as  should  be  21  or  over.  Hull  died 
two  days  before  his  oldest  child  became  21.  What  rights  if  any,  has 
the  child  in  the  property  ? 

§  51.  Dye  conveyed  a  lot  of  city  land  to  Dane,  the  deed  containing 
the  following  clause:  ''Subject  to  the  conditions  that  no  flat  building 
shall  be  erected  on  the  land".  Later  Dane  erected  a  flat  building. 
Dye  claimed  that  he  had  a  right  to  regain  the  land  because  of  breaeh 
of  conditiion.  Dane  claimed  that  Dye's  only  right  was  to  sue  him 
for  breach  of  contract.     Which  was  correct? 

§53.  Dole  devised  land  to  "Nill  for  life  and  if  Nill  shall  die  with- 
out issue  then  to  Todd  in  fee".  What  are  the  various  possible  inter- 
pretations of  this  clause? 

§54.  What  interpretation  has  been  affixed  to  it  by  statute? 

§§55,56.  William  Hare  devised  land  "to  my  son,  John  Hare,  for 
his  life  and  on  his  death  to  all  my  gi-andchildren".  At  the  time  of 
William  Hare's  death  John  Hare  had  two  chihlren,  James  and  Jane. 
John  Hare's  brother  Fred  was  married  but  had  no  children.  At  John 
Hare's  death  he  left  three  children,  Jane,  Arthur  and  Maud,  James 
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having  died.  Fred  Hare  had  at  John's  death  a  son  Robert,  and  a 
year  after  John's  death  Fred  had  a  daughter  Lucy  bom.  Who  are 
entitled  to  share  in  the  property  left  to  John  by  William? 

§  60.  What  is  the  substance  of  the  rule  against  perpetuities  ? 

§  61.  Gray  devised  land  as  follows :  "To  my  son  Arthur  for  his 
life,  on  his  death  to  his  wife,  if  he  should  marry  and  if  she  should 
survive  him,  and  on  the  death  of  the  survivors  to  their  children  in 
fee.    Is  this  devise  in  violation  of  the  rule  against  perpetuities? 

§  65.  Dye  conveyed  land  to  Hale.  The  deed  contained  this  clause : 
"Subject  to  the  condition  that  if  the  land  shall  be  used  as  a  race 
track  that  the  title  of  the  said  Hale  shall  be  forfeited".  Is  this  con- 
dition in  violation  of  the  rule  against  perpetuities? 

§'66.  Hill  granted  land  to  Doe  in  fee  simple  with  a  condition  that 
if  Doe  attempted  to  convey  it  his  estate  should  be  forfeited.  Is  this 
clause  valid? 

§  67.  Would  the  result  be  otherwise  if  the  conveyance  to  Doe  had 
been  for  his  life? 

§§71,  72.  Mill  by  his  will  left  all  his  property  to  Dix  as  trustee 
for  the  benefit  of  Mill's  three  children,  the  share  of  each  child  to  be 
paid  him  when  he  attained  25.  May  a  child  on  reaching  21  compel 
the  trustee  to  pay  him  his  share  of  the  estate? 

§  74.  What  is  the  difference  in  the  principles  of  construction 
applicable  to  contracts  and  those  applicable  to  wills? 

§  95.  What  are  the  various  modern  convenants  of  title  and  what 
is  the  general  scope  of  each? 

Is  it  always  necessary  today  to  incorporate  them  at  length  in  a 
deed? 

§  96.  What  is  meant  by  the  doctrine  that  * '  convenants  of  title  run 
with  the  land"? 

§97.  Abbott  conveyed  a  piece  of  land  to  Bates  and  convenanted 
that  it  was  free  from  incumbrances.  In  fact  Dane  held  a  mortgage  on 
the  land.  Bates  conveyed  to  Luce,  who  conveyed  to  Hill.  Dane  then 
foreclosed  the  mortgage.  Who  is  entitled  to  bring  action  on  the  cove- 
nant against  Abbott  ? 

§  98.  Gray  conveyed  a  piece  of  land  to  Dodd  and  covenanted  that 
he  should  enjoy  quiet  possession  of  the  land.  In  fact  Gray  had  no 
title  at  all  to  the  land.  Dodd  sold  to  Cox  who  was  put  out  by  Luce,  the 
rightful  owner.    May  Cox  enforce  the  covenant  against  Gray? 

§  99.  Suppose  in  the  last  case  that  Gray  had  died  before  Luce  had 
retaken  the  land.  Who,  if  anyone,  would  be  liable  on  the  covenant 
when  broken  ? 
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§§  100,  101.  Dill  executed  to  Hall  a  deed  of  a  certain  piece  of  land, 
the  deed  containing  the  usual  covenants  of  title.  In  fact  the  land  was 
at  that  time  owned  by  Yoe.  After  the  conveyance  by  Dill  to  Hall,  Dill 
bought  Yoe's  title  to  the  land.  Hall  then  attempted  to  take  possession 
of  the  land  and  found  it  occupied  by  Fox.  He  brought  ejectment 
egainst  Fox.    Should  the  judgment  be  given  in  his  favor? 

§  104.  John  Doe  was  going  to  make  a  gift  of  one  of  his  farms  to 
his  son  Richard.  He  drew  up,  signed,  sealed  and  acknowledged  the 
deed  and  then  gave  it  to  his  son  Richard  and  said  "take  this  down  to 
the  office  of  Hill,  my  lawyer,  and  ask  him  to  keep  it  for  me. ' '  Richard 
did  so  and  Hill  took  and  kept  the  deed.  Six  months  later  John  Doe 
died  insolvent  and  his  creditors  sought  to  sell  the  farm  in  question  as 
being  his  property.  Can  Richard  successfully  assert  a  title  to  it  under 
the  deed? 

§  106.  Mill  agreed  to  sell  Hare  his  house  and  lot.  Mill  executed  a 
deed  to  Hare  and  delivered  it  to  Dane  Avith  instructions  to  turn  it  over 
to  Hare  when  the  latter  paid  the  purchase  price.  Dane  in  violation  of 
his  instructions  delivered  it  to  Hare  before  the  latter  paid.  Hare 
recorded  the  deed  and  then  sold  the  premises  to  Gray,  who  paid  full 
value  and  bought  in  good  faith.  Hare  absconded  without  paying  Mill. 
Mill  seeks  to  recover  the  land  from  Gray.    May  he  do  so? 

§  108.  What  would  have  been  the  result  in  the  last  case  if  Mill 
had  delivered  the  deed  directly  to  Hare,  but  wdth  the  understanding 
between  them  that  it  was  not  to  become  effective  until  Hare  had  paid 
the  purchase  price,  and  Hare  had  then  sold  to  Gray  as  before? 

§  109.  What  are  the  more  important  differences  between  the  vari- 
ous kinds  of  recording  acts? 

§  110.  Dale  agreed  to  sell  a  tract  of  land  to  Hill,  who  recorded  his 
contract.  Dale  then  sold  the  laud  to  Chase  and  gave  him  a  deed  to 
it,  which  Chase  recorded.  Chase  paid  full  value  and  did  not  know  of 
Hill's  prior  contract.  Dale  then  gave  a  deed  to  Hill.  Which  one  is 
entitled  to  the  land? 

§  117.  Fox  sold  his  farm  to  Dill  for  $7000  and  gave  him  a  deed  for 
it.  Dill  did  not  record  his  deed.  Roe  knew  of  Dill 's  deed  and  that  it 
was  not  recorded,  and  went  to  Fox  and  offered  him  $1000  for  a  deed 
of  his  farm,  which  Fox  gave  him.  Roe  at  once  recorded  his  deed.  Dill 
having  found  out  what  Roe  had  done,  then  had  his  deed  recorded.  A 
week  subsequent  to  Dill's  record,  Roe  gave  a  deed  of  the  farm  to  Luce 
for  $5000,  Luce  being  in  ignorance  of  Dill's  deed.  As  between  Luce 
and  Dill,  who  is  entitled  to  the  farm? 
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§§  120,  121.  What  are  the  weaknesses  of  the  ordinary  system  of 
recording  titles  to  land? 

§§  124,  125.  What  are  the  results  sought  by  the  Torrens  system 
of  Registration,  and  what  are  the  steps  taken  to  bring  about  these 
results  ? 

§  128.  Is  the  likelihood  of  the  rightful  owner  of  land  being  wrongly 
deprived  of  his  title  thereto  greater  under  the  Torrens  system  of  regis- 
tration than  under  the  older  system? 

§§  129,  132.  Mention  the  more  important  general  advantages  of 
the  Torrens  system  of  registration. 

§  133.  May  the  title  to  land  of  a  criminal  be  forfeited  as  a  punish- 
ment for  his  crime  ? 

§  137.  What  were  the  conditions  under  which,  at  common  law,  the 
right  to  dower  or  curtesy  arose? 

§139.  What  are  the  rights  of  husband  and  wife  in  "community 
property ' '  ? 

§  145.  Allen  was  the  owner  of  a  tract  of  land.  In  1880,  Dale  took 
possession  of  the  land  and  held  it  as  his  own  for  over  20  years,  which 
was  the  term  of  the  statute  of  limitations.  In  1903,  Allen  peaceably 
regained  possession  of  the  land,  and  Dale  then  brought  ejectment 
against  him.    For  whom  should  judgment  be  given? 

§  147.  Hill  leased  a  piece  of  land  to  Dix.  After  Dix  had  been  in 
possession  for  a  while  he  wrote  Hill  that  he  (Dix)  did  not  believe  that 
Hill  had  any  title  to  the  land  and  that  he  intended  to  claim  it  and 
hold  it  as  his  own.  Hill  took  no  steps  to  forfeit  Dix's  lease.  This 
state  of  affairs  went  on  for  20  years  (the  statutory  period)  and 
shortly  after  the  20  years  were  up.  Hill  brought  action  against  Dix  to 
have  his  lease  forfeited  and  to  regain  the  land  to  which  he  had 
originally  a  clear  title.  May  Dix  successfully  set  up  the  Statute  of 
Limitations  as  a  defense? 

§  153.  Hill  got  a  deed  from  Dye  to  a  tract  of  500  acres,  about  100 
acres  farm  land,  200  acres  pasture,  100  acres  woodland  and  the  rest 
useless  swamp  land.  There  was  a  farm  house  and  bam  on  it,  but  most 
of  it  was  unfenced.  Hill  occupied  the  farm  and  used  about  25  acres 
of  farm  land  and  50  of  pasture  land  for  more  than  the  statutory 
period.  If  then  sued  in  ejectment  by  Roe,  the  rightful  owner,  how 
much  may  he  successfully  claim  by  adverse  possession? 

§  154.  Would  it  make  any  difference  in  the  last  case  if  the  500 
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acres  had  been  divided  by  a  creek,  with  the  farm  and  pasture  land 
on  one  side,  and  the  wood  and  marsh  land  on  the  other? 

§  §  158,  160.  TMiat  would  be  the  result,  if.  after  Hill  had  kept  the 
property  15  years,  he  had  given  a  deed  of  the  whole  property  to  Gray, 
who  had  kept  it  for  the  balance  of  the  statutory-  period  and  had  then 
been  sued? 

§  161.  What  is  the  difference  in  the  nature  of  the  rights  that  may 
be  acquired  bj'  adverse  possession  and  those  that  may  be  acquired  by 
prescription? 

§  166.  Gray  and  Dane  had  adjoining  farms.  Dane  began  to  drive 
down  a  lane  over  Gray's  farm  and  told  Gray  that  he  was  going  to  keep 
on  doing  it.  Gray  said:  *'A11  right,  go  ahead,  it  won't  do  any  harm." 
Is  this  enough  to  prevent  Dane's  user  from  being  adverse? 

§  169.  May  one  land  owner  acquire  by  prescription  a  right  to  free 
and  uninterrupted  light  and  air  from  his  neighbor's  lot? 
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MORTGAGES. 

§  1.  Under  the  old  common  law  what  were  the  rights  of  a  mort- 
gagor who  failed  to  repay  the  mortgage  debt  on  the  day  it  was  due? 

§  2.  In  what  way  were  the  common  law  conceptions  of  the  rights 
of  the  mortgagor  and  the  mortgagee  modified  in  equity: 

(1)  With  regard  to  the  right  of  the  mortgagor  to  redeem  the  land 
from  the  mortgage  debt? 

(2)  With  regard  to  the  right  to  the  possession  of  the  land  during 
the  period  when  the  debt  was  unpaid? 

(3)  With  regard  to  the  right  to  the  rents  and  profits  of  the  land 
during  the  period  when  the   debt  was  unpaid? 

§  3.  What  are  the  differences  in  legal  theory  between  the  view  that 
a  mortgagee  has  title  to  the  land  and  the  view  that  he  has  only  a  lien 
thereon  ? 

What  are  the  differences,  if  any,  between  the  two  views  in  prac- 
tical results? 

§  4.  Vale  executed  a  mortgage  of  his  land  to  Mill ;  the  mortgage 
in  addition  to  the  usual  clauses  had  this  proviso:  "The  said  mortgagor 
hereby  waives  any  right  of  redemption  beyond  the  period  given  by 
this  mortgage  deed."  A  statute  allowed  the  mortgagor  to  redeem 
within  6  months  after  the  debt  fell  due.  Vale  failed  to  pay  the 
mortgage  in  the  time  fixed  in  the  deed,  but  within  three  months  there- 
after tendered  Mill  the  amount  of  the  debt  with  interest.  Mill  eon- 
tended  that  the  tender  was  too  late  because  of  the  proviso  in  the 
deed.    Is  his  contention  sound  ?  / 

§  5.  Assume  on  the  facts  of  the  last  case  that  three  weeks  after 
the  execution  of  the  mortgage  Vale  agreed  with  Mill  in  consideration 
of  $25  cash  to  convey  to  Mill  his  equity  of  redemption  at  any  time 
that  Mill  should  offer  him  $500  therefor.  Could  this  cor  tract  be  en- 
forced against  Vale? 

Would  it  make  any  difference  that  $500  was  a  fair  price  for  the 
equity  of  redemption  ? 
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Would  it  make  any  difference  if  Vale,  instead  of  agreeing  to  sell 
the  equity  to  Mill,  had  made  a  present  sale  of  it  to  him  for  |500  ? 

§  6.  Mention  some  of  the  more  common  interests  in  land  that  may 
be  mortgaged. 

§77.  Todd  executed  to  Dane  a  mortgage  of  a  certain  piece  of 
land.  At  the  time  of  the  mortgage  Todd  owned  only  half  of  the  land. 
He  later  bought  the  other  half  and  also  erected  a  barn  on  the  part 
he  had  owned  at  the  time  of  the  execution  of  the  mortgage.  He  then 
sold  the  whole  farm  with  all  improvements  to  Hill,  who  paid  value, 
but  knew  of  the  Dane  mortgage.  May  Dane  enforce  his  mortgage, 
(1)  as  against  the  part  of  the  farm  bought  subsequent  to  the  execution 
of  the  mortgage;  (2)  as  against  the  barn? 

Would  it  effect  the  result  if  Hill  had  bought  without  knowing  of 
the  mortgage? 

§  10.  Fox  executed  a  deed  of  his  house  and  lot  to  Luce  for  $1200. 
The  place  was  worth  about  $2000.  At  the  same  time  and  as  part  of  the 
transaction  Luce  wrote  Fox  a  letter  whereby  he  gave  Fox  a  legally 
binding  option  to  buy  the  place  back  at  any  time  in  the  next  18  months 
for  $1500.  Fox  did  not  buy  back  in  the  next  18  months,  but  two  years 
after  the  deed  he  brought  proceedings  to  have  the  deed  declared  a 
mortgage  and  to  be  given  the  right  to  redeem  on  paying  $1200  with 
interest  and  costs.  The  evidence  given  by  Fox  and  Luce  Avas  just 
evenly  balanced  as  to  whether  the  transaction  was  really  a  sale  with 
an  18  months'  option  or  a  mortgage.  Should  the  Court  decree  in 
favor  of  Fox  or  Luce? 

§13.  Hare  loaned  Doe  $3000  and  took  a  mortgage  on  Doe's  farm. 
Ball  later  loaned  Doe  $2000  more  and  took  a  second  mortgage  on  the 
farm.  Hare  then  loaned  Doe  $1000  more.  The  farm  was  then  sold 
by  agreement  of  Hare  and  Ball  to  satisfy  the  mortgages,  and  brought 
$4500.    What  are  the  respective  rights  of  Hare  and  Ball  in  the  money? 

§§  19,  21.  Guy  executed  to  Hale  a  three  year  mortgage  of  his  land 
in  a  state  in  which  the  title  theory  of  a  mortgage  prevails.  Guy  then 
f^ave  a  lease  of  the  land  to  Dix  at  $20  a  month.  Six  months  later  Hale 
served  notice  on  Dix  that  he  held  a  mortgage  on  the  land  and  ordered 
Dix  to  pay  the  rent  to  him  (Hale).  As  between  Guy  and  Hale  who  is 
entitled  to  the  rents,  (a)  already  accrued;  (b)  to  accrue? 

Would  it  make  any  difference  if  Guy  was  insolvent  and  the  land 
not  worth  the  amount  of  the  mortgage  debt  ? 

§20.  Suppose  that  on  the  facts  of  the  last  case  Hale  had  taken 
possession,  letting  Dix  stay  in  as  his  tenant  and  had  collected  the  rents, 
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but  Guy  later  paid  off  the  mortgage  debt.    Could  Guy  have  compelled 
Hale  to  account  to  him  for  the  rents  received  from  Dix? 

§§  23,  24.  Hull  mortgaged  his  house  and  lot  for  $2000  to  Dye,  who 
took  possession.  While  in  possession  Dye  expended  the  following 
siuns: 

$1000  to  pay  off  an  earlier  mortgage  to  Luce, 

$150  for  painting  the  house, 

$100  for  setting  out  new  shrubbery  around  the  house, 

$775  for  a  special  assessment  for  a  sewer. 

Which,  if  any,  of  these  sums  must  Hull  repay  to  Dye  in  addition 
to  the  amount  of  the  mortgage  before  he  is  entitled  to  have  the  mort- 
gage discharged? 

§  26.  If  the  mortgagor  remains  in  the  possession  of  the  premises 
and  attempts  to  cut  down  and  sell  a  large  forest  of  trees,  forming  the 
most  valuable  part  of  the  premises,  what  relief  has  the  mortgagee? 

What  are  the  rights  of  the  mortgagee  as  to  trees  already  cut  (1)  in 
a  "lien  theory"  state,  (2)  in  a  "title  theory"  state? 

§§  30,  31.  Gale  mortgaged  a  tract  of  1000  acres  to  Dale  to  secure 
a  debt  of  $3000.  Gale  then  sold  300  acres  of  the  tract  to  Foss;  he 
later  sold  400  acres  more  to  Hill;  after  that  he  sold  the  balance  to 
Roe.  What  are  the  respective  rights  of  Dale  against  Foss,  Hill,  Roe 
and  Gale,  and  what  are  their  respective  rights  against  each  other? 

How  would  it  affect  the  case  if  Hill  had  agreed  with  Gale  to  as- 
Bume  the  mortgage  debt? 

§  34.  Todd  held  a  $6000  mortgage  on  Hare 's  land,  the  debt  being 
in  the  shape  of  four  promissory  notes  of  $1500  each.  Todd  endorsed 
one  of  the  notes  to  Roe  and  another  to  Dix.  Hare  then  paid  the  two 
held  by  Todd,  and  Todd  released  the  mortgage.  What  are  the  rights 
of  Roe  and  Dix  against  Hare  ? 

§  39.  Guy  had  a  mortgage  for  $2000  on  Mill 's  land.  Mill  did  not 
pay  the  mortgage  when  due,  but  three  months  later  paid  Guy  in  full. 
Is  it  necessary  that  Guy  should  give  Mill  a  deed  back  of  the  land  to 
make  his  title  clear? 

Suppose  that  Guy  refused  to  perform  the  necessary  steps  to  re- 
lease the  mortgage,  what  redress  has  Mill? 

§  45.  Doe  owned  two  tracts  of  land,  one  tract  worth  $5000,  the 
other  $2000.  He  owed  Vale  $4000  and  to  secure  him  gave  him  a  mort- 
gage on  both  pieces.  Later,  to  secure  a  debt  which  he  owed  Roe,  he 
gave  him  a  $1500  mortgage  on  the  first  piece.    Vale  then  foreclosed  his 
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mortgage  on  the  first  piece,  which  was  sold  for  $4500.  Roe's  claim 
being  due  and  unpaid,  what  are  his  rights  against  Vale? 

§  49.  Ball  executed  to  Todd  his  note  for  $1000  June  1, 1900,  and  se- 
cured bj'  a  mortgage  on  Ball's  house  and  lot.  The  note  was  not  paid. 
Todd  did  nothing  until  1910,  when  he  attempted  to  foreclose  the  mort- 
gag:e.  The  statute  of  limitations  in  the  state  was  five  years  for  actions 
on  promissory  notes  and  fifteen  years  for  actions  for  the  recovery  of 
land.    May  Todd  maintain  his  action  to  foreclose  ? 

§  56.  Suppose  in  the  last  case,  that  in  1902  Todd  had  transferred 
Ball's  note  to  Cox,  but  no  mention  had  been  made  of  the  mortgage. 
If  the  note  was  still  unpaid  in  1910,  who  would  have  a  right  to  fore- 
close the  mortgage? 

§  62.  W!hat  is  the  difference  between  a  pledge  and  a  chattel 
mortgage  ? 

§§  65,  66.  Bates  owned  a  tract  of  land  on  which  was  a  sawmill. 
He  bought  from  Gill  a  boiler  and  engine,  gave  him  a  chattel  mortgage 
back  for  the  purchase  price  and  then  built  them  into  the  sa\vmill. 
Some  time  before  this,  Bates  had  given  Gray  a  mortgage  on  the  land 
and  mill.  Two  years  later  Bates  became  insolvent,  both  Gray  and  Gill 
being  unpaid;  and  each  claiming  the  boiler  and  engine  under  his 
mortgage.    Which  had  the  better  right  thereto? 

Who  would  have  had  the  better  right  thereto  if  the  real  mortgage 
to  Gray  had  been  executed  after  the  boiler  and  the  engine  had  been 
annexed  to  the  sawmill? 

§§72,  73.  Dale  mortgaged  to  Hill  his  horse  and  buggy,  but  Dale 
still  kept  p>ossession  of  them.  The  mortgage  was  not  recorded,  al- 
though there  was  the  usual  chattel  mortgage  act  in  the  state.  Later 
Hill  found  that  Roe,  a  creditor  of  Dale,  was  about  to  attach  the  horse 
and  buggy  as  Dale's  property,  and  compelled  Dale  to  give  him  (Hill) 
possession.  Is  this  enough  to  make  the  mortgage  good  as  against 
Roet 
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MINING  LAW. 

§2.  State  the  origin  of  mining  law  in  the  United  States. 

§§  4,  5.  Suppose  a  claim  is  made  and  a  mine  opened  in  a  mining 
district  in  which  there  are  mining  rules,  and  these  rules  are  dis- 
regarded, is  the  claim  thereby  forfeited? 

§  8.  Into  what  classes  are  mining  claims  divided  and  what  is  the 
difference  between  them? 

§10.  Abbott  took  up  a  claim  on  mineral-bearing  land  belonging  to 
the  United  States.  On  working  the  vein  it  was  discovered  to  contain 
lead,  but  in  such  slight  quantity  that  it  was  not  worth  while  to  work 
the  mine.  He  then  began  to  use  the  land  for  agricultural  purposes. 
Did  he  thereby  forfeit  his  claim? 

§  12.  Jones  discovered  a  lode,  claimed  it  and  worked  it  for  a  while, 
and  finally  gave  it  up.  Stone  then  located  the  same  lode  in  the  place 
where  Jones  had  uncovered  it  by  his  workings,  and  claimed  it.  Jones 
then  reappeared  and  contested  Stone's  claim  on  the  ground  that  it 
was  not  a  discovery  on  * '  unappropriated  land, ' '  as  required  by  statute. 
Who  is  entitled  to  the  claim,  Jones  or  Stone? 

§  13.  Brown  was  in  possession  of  a  piece  of  land  and  searching 
for  a  lode,  but  had  not  yet  discovered  one.  Jones  forcibly  ejected 
him  from  the  land  and  found  thereon  the  lode,  Avhich  he  then  claimed. 
Brown  then  also  put  in  a  claim  for  the  same  lode.  Which  is  entitled 
thereto  ? 

§  15.  John  Schmidt,  not  a  citizen  of  the  United  States,  located  a 
vein  and  filed  his  claim  thereto  in  due  form ;  Gray,  a  citizen,  then  filed 
his  claim  for  the  same  vein  and  brought  suit  to  obtain  possession,  on 
the  ground  that  Schmidt  being  an  alien,  his  claim  was  invalid.  Fof 
whom  should  judgment  be  given? 

Would  the  result  be  different  if  the  action  were  brought  by  the 
United  States  government? 

§  17.  What  are  the  acts  more  commonly  required  to  be  done  to 
perfect  a  lode  mining  location? 

430 


APPENDIX  D  431 

§  18.  If  the  location  is  to  be  marked  by  the  sinking  of  a  discovery 
shaft,  what  are  the  requirements  as  to  the  size  and  location  thereof  t 
§  22.  Where  the  location  is  to  be  marked  by  posts,  what  are  the 
requirements  as  to  the  location  and  number  thereof? 

§24.  "What  should  be  stated  in  the  notice  posted  on  the  claim  T 
§  27.  Is  it  sufficient  to  justify  the  location  of  a  placer  claim  that 
the  locator  has  discovered  traces  of  mineral-bearing  soil? 

§§  28,  33.  What  are  the  requirements  for  the  legal  location  of  a 
placer  claim? 

§  34.  Walker  filed  an  application  for  a  placer  claim  which  had 
been  duly  located  by  him.  At  that  time  there  was  within  the  limits 
of  the  placer  claim  (1)  a  vein  of  valuable  silver-bearing  ore,  which 
was  not  known  to  Walker,  but  which  he  could  have  discovered  by  a 
reasonably  careful  inspection  of  the  land;  (2)  another  vein  of  silver 
ore  of  which  he  knew  and  which  he  claimed  in  his  placer  claim;  (3)  a 
hidden  vein  which  was  subsequently  disclosed  by  one  Abbott,  who  was 
on  the  land  by  Walker's  permission;  (4)  a  hidden  vein  which  pending 
the  issuance  of  the  patent  to  Walker  was  discovered  by  one  Hill,  who 
came  on  the  land  against  Walker's  objection,  to  prospect.  Walker 
got  his  patent  and  claimed  all  4  veins.  Abbott  filed  claims  for  1,  2 
and  3,  and  Hill  filed  a  claim  for  4.    What  judgment  in  each  case? 

§  35.  May  land  acquired  under  Rev.  Stat.  U.  S.  Sec.  2337  for  a 
mill  site  for  use  with  a  lode  to  which  it  is  not  contiguous  be  used  for 
Rny  other  than  mill  purposes'? 

§  36.  What  are  the  requirements  that  must  be  complied  with  to 
properly  locate  a  tunnel  site? 

§§  38,  39.  Brown  ran  a  tunnel  and  met  a  blind  vien  which  he  pro- 
ceeded to  work.  He  did  not  make  a  surface  location  nor  seek  a  patent 
as  a  mining  claim.  Does  his  failure  to  do  this  forfeit  his  right  to  the 
blind  vein? 

§  43.  Field  located  a  claim  on  April  15th,  1890.  He  did  no  more 
work  on  the  claim  until  August,  1891,  when  he  did  $150  worth  of  work. 
He  did  no  more  work  until  December,  1892,  when  he  did  $00  worth  of 
work  ending  December  31, 1892.  What  is  the  earliest  date  at  whirh  his 
claim  could  be  relocated  by  another  on  the  ground  of  failure  to  per- 
form assessment  work? 

§  44.  Mahon  had  a  mining  claim  on  an  exposed  vein  in  which  ho 
bad  sunk  a  shaft.    He  then  decided  to  run  a  tunnel,  and  during  the 
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year  the  only  work  he  did  was  $125  worth  on  the  tnnnel.     This  did 
not  even  reach  the  vein.    Is  this  enough  work  to  keep  his  claim  alive? 

Would  it  make  any  difference  that  the  tunnel  was  so  poorly  lo- 
cated that  it  would  be  practically  useless  even  if  it  reached  the  lode  ? 

§§  46,  47.  Which  of  the  following  items  will  be  allowed  to  be 
counted  in  making  up  $100  of  annual  labor  and  expenses  to  be  per- 
formed on  a  claim  in  order  to  preserve  it? 

(1)  The  m*als  furnished  the  miners  doing  the  work. 

(2)  Labor  in  getting  out  pieces  of  ore  for  assaying  in  the  hope 
of  finding  pay  ore. 

(3)  Building  a  wagon  road  to  the  claim, 

(4)  Building  a  flume  over  the  claim  to  another  claim. 

(5)  The  value  of  the  blankets  furnished  the  miners. 

(6)  The  value  of  the  drills  and  powder  used  in  drilling  and 
blasting. 

(7)  Ten  days'  labor  on  claim  under  a  district  rule  that  labor 
to  preserve  a  claim  should  be  valued  a.,  $10  a  day. 

(8)  Work  done  during  the  year  by  the  person  from  whom  the 
present  owner  purchased. 

§  49.  Nolan  located  a  claim  and  took  the  proper  steps  to  justify 
him  in  applying  for  a  patent,  which  he  then  did  on  Jan.  1,  1903.  In 
August,  1903,  he  received  Avord  that  his  claim  had  been  allowed  and 
that  the  patent  would  be  issued.  He  did  no  work  on  his  claim  in  1903. 
In  February,  1904,  he  was  notified  that  his  entiy  had  been  can- 
celled. The  next  day  Rowe  relocated  the  claim  on  the  ground  that 
Nolan  had  lost  it  by  failure  to  perform  $100  worth  of  labor  in  1903. 
Who  is  entitled  to  the  claim? 

§  50.  Brown,  Todd  and  Davis  staked  a  claim  as  co-owners.  In 
1901  Brown  did  $150  worth  of  work ;  Todd  did  $35  worth  of  work  and 
Davis  none.  What  are  the  rights  of  Brown  and  Todd  against  Davis; 
of  Brown  against  Todd? 

§  52.  Lane  had  a  claim,  but  during  the  year  1905  he  did  no  work 
on  it.  In  March,  1906,  hearing  that  Gould  was  about  to  relocate  it. 
Lane  did  $10  or  $15  worth  of  work  on  the  claim  and  notified  Gould 
that  he  would  do  enough  during  the  year  to  hold  it.  In  September, 
Lane  having  done  no  more  work,  Gould  went  on  the  claim,  relocated 
it,  and  did  $150  worth  of  permanent  work.  Who  is  entitled  to  the 
claim  ? 
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§  53.  Suppose  in  the  last  case  that  after  Gould  had  relocated  the 
claim  and  done  his  $150  worth  of  work,  Lane  had  also  in  good  faith 
done  $200  worth  of  work,  who  would  be  entitled  to  the  claim? 

§  56.  Jones  having  a  claim  properly  located  and  worked,  changed 
the  boundaries  and  the  name  of  the  claim  so  as  to  embrace  somewhat 
more  ground.  Is  it  necessai-y  for  him  to  sink  a  new  discovery  shaft 
or  deepen  the  old  one  in  order  to  hold  the  altered  claim? 

§§  58,  60.  What  are  the  steps  that  must  be  taken  in  order  to  re- 
ceive a  patent  to  a  lode  claim  after  the  necessary  amount  of  work  has 
been  done? 

§  74.  What  are  the  requirements  for  making  an  entry  on  coal  lands 
of  the  U.  S.? 

§  77.  What  are  the  requirements  for  making  an  entry  on  timber 
lands? 
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IRRIGATION  LAW. 

§  3.  Allen  and  Bates  own  land  abutting  on  a  small  stream  in  A 
state  governed  by  the  common  law,  Allen  living  higher  up  the  stream. 
In  getting  water  for  his  house  and  his  horse  and  cow,  he  practicaliy 
exhausts  the  stream  so  that  Bates  does  not  have  enough  for  his  hoas.«. 
Has  Bates  a  cause  of  action  against  Allen? 

Within  the  common  law  meaning  of  the  term,  is  a  user  of  TVittei 
for  irrigation  purposes  a  "natural"  or  an  "artificial"  user? 

§  6.  In  what  respect  do  the  Roman  law  and  the  modern  civil  law 
differ  as  to  the  right  of  the  owner  of  a  private  stream  with  respect 
to  the  water  thereof? 

§  8.  What  is  the  origin  of  the  modern  law  of  irrigation  ? 

§  9.  What  is  the  essential  difference  in  the  view  of  the  common 
law  and  irrigation  law  as  to  individual  rights  in  flowing  water? 

§§  10,  11.  Into  what  three  groups  may  the  states  in  which  irriga- 
tion law  is  in  force  to  a  greater  or  smaller  degree  be  divided  ? 

§  15.  Olsen  and  Todd  were  living  in  a  state  in  which  the 
common  law  of  water  is  in  force  on  private  lands,  but  the  theory  of 
appropriation  of  water  prevails  on  public  lands.  Olsen  and  Todd 
were  using  water  from  a  creek  on  the  public  land,  Todd  having  begun 
to  use  first.  Olsen  obtained  a  patent  for  a  tract  of  land  on  the  creek, 
including  the  part  where  Todd  has  his  irrigation  ditch.  Olsen  then 
put  in  a  new  ditch  higher  up,  on  his  own  land,  and  withdrew  so  much 
water  that  Todd  could  not  get  his  former  amount.  Has  Todd  a  right 
of  action  against  Olsen? 

§  16.  How  would  it  affect  the  result  of  the  last  case  if  Olsen  had 
obtained  his  patent  first  and  then  Todd  had  tried  to  appropriate  the 
water  for  irrigation  ? 

434 
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§  18.  Dale  had  a  patent  to  land  bordering:  on  a  stream.  Hatch 
claimed  the  right  to  withdraw  water  from  the  stream  for  irrigation 
purposes  because  of  a  prior  appropriation  thereof.  Dale  denied  his 
right  on  the  grounds  (1)  that  the  creek  flowed  only  during  certain 
portions  of  the  year;  (2)  that  at  parts  of  its  course  it  lost  its  defined 
channel  and  spread  out  into  a  mere  marsh.  Is  Dale's  claim  sound  on 
either  ground? 

§  19,  Suppose  the  water  mentioned  in  the  last  case  had  been  noth- 
ing but  a  marsh  of  standing  water,  could  Hatch  have  legally  claimed 
it  by  virtue  of  a  prior  appropriation? 

§§24.  25.  Fales  desired  to  appropriate  water  from  a  creek.  On 
March  1,  1896,  he  duly  recorded  a  notice,  stating  the  location  of  his 
ditch  and  the  amount  of  water  he  proposed  to  use ;  on  March  10,  1896, 
Gould  who  had  no  actual  knowledge  of  Fales'  notice,  started  a  ditch 
which  he  completed  and  began  to  use  by  April  1,  of  the  same  year. 
He  did  not  record  his  notice.  On  April  5th,  of  the  same  year.  Hale 
who  also  had  no  actual  knowledge  of  Fales*  notice,  began  a  ditch 
which  he  finished  and  began  to  use  by  April  25th.  On  the  15th  of 
the  same  month  Fales  began  his  ditch  and  started  to  use  it  on  May 
15th.  There  was  not  sufficient  water  to  supply  all  three  ditches.  In 
what  order  should  the  rights  be  fixed? 

§  26.  Suppose  in  the  above  case  that  after  Fales  had  filed  his 
notice  as  stated,  he  did  not  begin  work  on  his  ditch  until  May,  1897, 
being  delayed  because  of  ill-health  and  lack  of  money.  How  would 
this  affect  his  rights? 

§  30.  Rolfe  first  appropriated  water  from  a  stream ;  later  Smith  ap- 
propriated the  rest  of  the  stream,  his  ditch  being  below  Rolfe 's. 
Later,  Rolfe  decided  it  would  be  easier  to  put  in  his  ditch  lower  down 
the  stream,  so  he  closed  the  old  intake  and  opened  a  new  one  below 
Smith.  Smith  now  being  above,  increased  his  intake  so  that  Rolfe 
could  not  get  the  former  amount.  Has  he  a  cause  of  action  against 
Smith? 

§  32,  Would  it  make  any  difference  in  the  last  case  if  Rolfe  at  the 
time  of  changing  the  intake  and  ditch  had  taken  and  used  the  water 
to  irrigate  land  other  than  that  which  he  originally  irrigated? 

§  33.  White  and  Young  had  both  appropriated  water  from  a  creek, 
White  having  done  so  first.  Generally  the  stream  supplied  enough  for 
both,  but  in  dry  seasons  the  supply  was  inadequate.  White  claimed 
that  he  was  still  entitled  to  take  out  his  full  amount  and  that  Young 
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could  have  only  the  residue.  Young  claimed  they  ought  to  divide  th© 
limited  amount  in  proportion  to  the  amount  each  took  from  the  full 
stream.    Who  was  right? 

§  35.  Fox  was  the  first  appropriator  of  water  and  Gould  the 
second.  Fox  found  that  he  had  claimed  and  was  drawing  off  more 
than  he  needed,  so  he  sold  his  surplus  to  Smith.  Gould  claimed  he 
ought  to  return  it  to  the  stream.    Which  was  right? 

§  37.  Suppose  in  the  above  case  that  Fox's  ditch  was  improperly 
made  and  that  a  large  amount  of  water  escaped.  Could  Gould  compel 
him  to  repair  it? 

§  41.  Kline  owned  a  tract  of  land,  irrigated  by  water  from  a 
distant  stream.  He  sold  the  tract  to  Hill,  but  the  deed  did  not  men- 
tion the  ditch  or  water  rights.    Who  is  entitled  to  them,  Kiine  or  Hill  I 
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Warranty  Deed,  with  Full  Covenants  (Common  Law  Form). 

THIS  INDENTURE,  Made  this   day  of  ,  in 

the  year  One  Thousand  Nine  Hundred  and  ....,  between  A.  B.,  of 

,  in  the  County  of  ,  and  State  of  , 

[and  C.  B.,  his  wife],  party  of  the  first  part,  and  Y.  Z.,  of  the  same 
place,  party  of  the  second  part, 

WITNESSETH:     That  the  said  party  [or,  parties]  of  the  fii-st  part, 

for  and  in  consideration  of  the  sum  of   dollare,  lawful 

money  of  the  United  States,  to  him  [or,  them]  paid  by  the  said  party 
of  the  second  part,  at  or  before  the  ensealing  and  delivei-y  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  and  the  said 
party  of  the  second  part,  his  heirs,  executors,  and  administrators  for- 
ever released  and  discharged  from  the  same  by  these  presents,  has  [or, 
have]  granted,  bargained,  sold,  aliened,  remised,  released,  conveyed, 
and  confirmed,  and,  by  these  presents,  does  [or,  do]  gi'ant,  bargain, 
sell,  alien,  remise,  release,  convey,  and  confirm  unto  the  said  party  of 
the  second  part,  and  to  his  heirs  and  assigns  forever,  all  [here  insert 
description] ;  together  with  all  and  singular  the  tenements,  heredita- 
ments, and  appuiienances  thereunto-  belonging,  or  in  anywise  apper- 
taining, and  the  reversion  and  reversions,  remamder  and  remainders, 
rents,  issues,  and  profits  thereof;  and  also  all  of  the  estate,  right, 
title,  interest  [dower  and  right  of  dower],  property,  possession,  claim, 
and  demand  whatsoever,  both  m  law  and  equity,  of  the  said  party  [or, 
parties]  of  the  first  part,  of,  in,  and  to  the  above-granled  premises, 
and  every  part  and  parcel  thereof,  with  the  appurtenances: 

To  Have  and  to  Hold  all  and  singular  the  above-granted  premises, 
together  with  the  appurtenances  and  eveiy  part  thereof,  unto  the 
said  party  of  the  second  part,  his  heii-s  and  assigns  forever.  [If  there 
is  any  incumbrance  state  it  thus:  subject,  however,  to  a  rertuin  inden- 
ture of  mortgage  for   dollars,  dated    ,  19 ... , 

and   recorded    in    the   office    of    ,    in    liber    of 

Mortgages,  at  page ,  and  also  subject,  etc.] 
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And  the  Saip  A.  B.  [not  naming  the  wife],  for  himself,  his  heirs, 
executors,  and  administrators,  does  hereby  covenant,  promise,  and 
agree  to  and  with  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  that  the  said  A.  B.,  at  the  time  of  the  sealing  and  delivery  of 
these  presents,  is  lawfully  seized  in  his  own  right  [or  otherwise,  as  the 
case  may  6e],  of  a  good,  absolute,  and  indefeasible  estate  of  inheritance, 
in  fee  simple,  of  and  in  all  and  singular  the  above-granted  and  de- 
scribed premises,  with  the  appurtenances  [if  conveyed  subject  to  in- 
cumbrance, say,  subject  as  aforesaid] ;  and  has  good  right,  full  power, 
and  lawful  authority  to  grant,  bargain,  sell,  and  convey  the  same,  in 
manner  aforesaid.  And  that  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  shall  and  may  at  all  times  hereafter  peaceably  and 
quietly  have,  hold,  use,  occupy,  possess,  and  enjoy  the  above-granted 
premises,  and  eveiy  part  and  parcel  thereof,  with  the  appurtenances, 
without  any  let,  suit,  trouble,  molestation,  eviction,  or  disturbance  of 
the  said  party  [or,  parties]  of  the  first  part,  his  [or,  their]  heirs  or 
assigns,  or  of  any  other  person  or  persons  lawfully  claiming  or  to  claim 
the  same;  and  that  the  same  now  are  free,  clear,  discharged,  and  un- 
incumbered of  and  from  all  former  and  other  grants,  title,  charges, 
estates,  judgments,  taxes,  assessments,  and  incumbrances,  of  what  na- 
ture or  kind  soever  [if  conveyed,  subject  to  an  incumbrance,  say,  except 
as  aforesaid]. 

And  also  That  the  said  party  [or,  parties]  of  the  first  part,  and  his 
[or,  their]  heirs,  and  all  and  every  other  person  or  persons  whomso- 
ever, lawfully  or  equitably  deriving  any  estate,  right,  title,  or  interest, 
of,  in,  or  to  the  above-gi-anted  premises,  by,  from,  under,  or  in  trust 
for  him  [or,  them],  shall  and  will  at  any  time  or  times  hereafter,  upon 
the  reasonable  request,  and  at  the  proper  costs  and  charges  in  the  law, 
of  the  said  party  of  the  second  part,  his  heirs  and  assigns,  make,  do, 
and  execute,  or  cause  or  procure  to  be  made,  done,  and  executed,  all 
and  every  such  further  and  other  lawful  and  reasonable  acts,  con- 
veyances, and  assurances  in  the  law,  for  the  better  and  more  effectually 
vesting  and  confirming  the  premises  hereby  granted  or  intended  so  to 
be  in  and  to  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  as  by  the  said  party  of  the  second  part,  his  heirs,  or  assigns, 
or  his  or  their  counsel  learned  in  the  law,  shall  be  reasonably  devised, 
advised,  or  required.  And  the  said  A.  B.  [not  naming  wife]  and  his 
heirs,  the  above-described  and  hereby  granted  and  released  premises, 
and  every  part  and  parcel  thereof,  with  the  appurtenances,  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  against  the  said 
party   [or,  parties]   of  the  first  part  and  his   [or,  their]   heirs,  and 
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against  all  and  every  person  and  pei-sons  whomsoever,  lawfully  claim- 
ing or  to  claim  the  same,  shall  and  will  warrant,  and,  by  these  presents, 
forever  defend. 

In  Witness  Whereof,  the  said  party  [or,  parties]  of  the  fii-st  part 
has  [or  have]  hereunto  set  his  hand  and  seal  [or,  their  hands  and 
seals],  the  day  and  year  first  above  written.        [Signatures  and  seals.] 

Signed,  sealed,  and  delivered  in  presence  of   [Signature  of  witness.l 

Quitclaim  Deed  (Common  Law  Form). 

Know  All  Men  by  These  Presents,  that  I,  A.  B.,  of  the  city  of 

,  in   the  county  of    ,  and  state  of    , 

farmer  [or,  we  A.  B.,  of,  etc.,  as  above,  and  C.  B.,  his  wife],  in  con- 
sideration of   dollars  to  me   [or,  us]   paid  by  Y.  Z.,  of 

,  the  receipt  whereof  is  hereby  acknowledged,  have  remised, 

released,  and  forever  quit-claimed,  and  by  these  presents  do,  for  my- 
self, my  [or  ourselves,  our]  heirs,  executors,  and  administrators,  re- 
mise, release,  and  forever  quit-claim  unto  the  said  Y.  Z.,  his  heirs  and 
assigns  forever,  all  such  right,  title,  interest  [dower  and  right  of 
dower],  property,  possession,  claim  or  demand,  as  I  [or,  as  we,  or 
either  of  us]  have  or  ought  to  have,  in  or  to  all  [here  insert  description 
of  premises],  together  with  all  and  singular  the  tenements,  heredita- 
ments, and  appurtenances  thereto  belonging,  or  in  anywise  appertain- 
ing, and  the  reversion  and  reversions,  remainder  and  remainders,  rents, 
issues,  and  profits  thereof,  and  also  all  of  the  estate,  right,  title, 
interest,  claim,  and  demand  whatsoever,  as  well  in  law  as  in  equity  of 
the  said  party  [or,  parties]  of  the  first  part,  of,  in  and  to  the  above 
granted  premises,  and  every  part  and  parcel  thereof. 

To  Have  and  to  Hold  the  said  premises  unto  the  said  Y.  Z.,  his 
heirs  and  assigns,  to  his  and  their  only  proper  use  and  behoof  for- 
ever; so  that  neither  I,  the  said  A.  B.,  nor  any  other  person  in  my 
name  and  behalf  [or,  we,  the  said  A.  B.  and  C.  B.,  or  either  of  us,  or 
any  other  person  in  our  or  either  of  our  names  and  behalf]  shall  or 
will  hereafter  claim  or  demand  any  right  or  title  to  the  premises,  or 
any  part  thereof;  but  they,  and  every  of  them,  shall  by  these  presents 
be  excluded  and  forever  barred. 

In  Witness  Whereof,  I  [or,  we]  have  hereunto  set  my  hand  and 

seal  [or,  our  hands  and  seals],  this day  of ,  in 

the  year  one  thousand  nine  hundred  and  [Signatures  and 

seals  of  grantors.] 

Signed,  sealed,  and  delivered  in  the  presence  of 
[Signature  of  witness.] 
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Statutory  Warranty  Deed  with  Covenant  (Illinois  Form). 

The  grantor,  A.  B.,  of ,  and  state  of ,  for  and 

in  consideration   of    dollars,   in   hand  paid,  conveys  and 

warrants  to  Y.  Z.,  the  following  described  real  estate   [description]  ; 

situated  in  the  county  of ,  in  the  state  of  Illinois. 

Dated  the day  cI  ,  10 . . . . 

A.  B.  [Seal] 


Statutory  Quitclaim  Deed  (Illinois  Form). 

The  gi'antor,  A.  B.,  of ,  in  the  county  of ,  and 

state  of  ,  for  and  in  consideration  of  dollars, 

conveys  and  quit-claims  to  Y.  Z.,  of    ,  in  the  county  of 

,  and  state  of ,  all  interest  in  the  following  de- 
scribed real  estate  [here  insert  description],  situated  in  the  county  of 
,  in  the  state  of  Illinois. 

Dated  this day  of ,  19 . . . . 

A.  B.  [Seal] 


APPENDIX  G 

Real  Estate  Mortgage. 

THIS  INDENTURE,  Made  this  second  day  of  October,  in  the 
year  of  our  Lord  One  Thousand  Nine  Hundred  and  Nine,  between 
Henry  Holland,  of  the  City  of  Chicago,  in  the  County  of  Cook, 
and  State  of  Illinois,  party  of  the  first  part,  and  John  Ellis,  of 
the  City  of  Chicago,  in  the  County  of  Cook,  and  State  of  Illinois, 
party  of  the  second  part: 

Whereas,  The  said  party  of  the  first  part  is  justly  indebted 
to  the  said  party  of  the  second  part  in  the  sum  of  Twelve  Thousaml 
($12,000.00)  Dollars,  secured  to  be  paid  by  two  certain  promissoi-y 
notes,  bearing  even  date  herewith,  for  the  sum  of  Six  Thousand 
($6,000.00)  Dollars  each,  with  interest  at  five  (5)  per  cent  per 
annum,  payable  to  the  order  of  the  said  party  of  the  second  part 
five  years  after  date : 

Now,    THEREFORE,    THIS    INDENTURE    WITNESSETH,    That    the    said 

party  of  the  first  part,  for  the  better  securing  the  payment  of  the 
money  aforesaid,  with  interest  thereon  according  to  the  tenor  and 
effect  of  the  said  promissory  notes  above  mentioned,  and  also  in 
consideration  of  the  further  sum  of  One  Dollar  to  him  in  hand  paid 
by  the  said  party  of  the  second  part,  at  the  delivery  of  these  Pres- 
ents, the  receipt  whereof  is  hereby  acknowledged,  has  granted,  bar- 
gained, sold,  remised,  released,  conveyed,  aliened  and  confirmed, 
and  by  these  Presents  does  grant,  bargain,  sell,  remise,  release,  con- 
vey, alien  and  confirm,  unto  the  said  party  of  the  second  part, 
and  to  his  heirs  and  assigns  forever,  all  the  following  described 
lot,  piece,  or  parcel,  of  land,  situate  in  the  County  of  Cook,  and 
State  of  Illinois,  and  known  and  described  as  follows,  to-wit:  Lot 
twenty-one  (21)  of  Block  two  (2)  of  Watkins'  Subdivision  of  Section 
twenty-eight  (28),  Township  thirty-nine  (39),  Range  fourteen  (14), 
east  of  the  Third  Principal  Meridian : 

To  Have  and  to  Hold  the  Same,  Together  with  all  and  singu- 
lar the  tenements,  hereditaments,  privileges,  and  appurtenances  there- 
unto belonging,  or  in  any  wise  appertaining;  and  also,  all  the 
estate,  interest,  and  claim  whatsoever,  in  law  as  well  as  in  equity, 
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which  the  said  party  of  the  first  part  has  in  and  to  the  premises 
hereby  conveyed,  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  and  to  their  only  proper  use,  benefit,  and  behoof,  for- 
ever; 

Provided  always,  And  these  Presents  are  upon  this  express  con- 
dition, that  if  the  said  party  of  the  first  part,  his  heirs,  executors, 
or  administrators,  shall  well  and  truly  pay,  or  cause  to  be  paid, 
to  the  said  party  of  the  second  part,  his  heirs,  executors,  admin- 
istrators, or  assigns,  the  aforesaid  sum  of  money,  with  interest  there- 
on, at  the  time  and  in  the  manner  specified  in  the  above  mentioned 
promissory  notes,  according  to  the  true  intent  and  meaning  there- 
of, then  and  in  that  case  these  Presents,  and  everything  herein  ex- 
pressed, shall  be  absolutely  null  and  void. 

And  The  said  party  of  the  first  part,  for  himself  and  his  heirs, 
executors,  and  administrators,  does  hereby  covenant  and  agree  with 
the  said  party  of  the  second  part,  that  at  the  time  of  the  delivery 
hereof,  the  said  party  of  the  first  part,  is  the  lawful  owner  of 
the  premises  above  granted,  and  seized  thereof,  in  fee  simple  ab- 
solute; that  he  will  warrant  and  defend  the  above  granted  prem- 
ises in  the  quiet  and  peaceable  possession  of  the  said  party  of  the 
second  part,  his  heirs  and  assigns  forever,  that  they  are  free  from 
all  incumbrances  whatsoever,  and  that  the  said  party  of  the  first 
part  will,  in  due  season,  pay  all  taxes  and  assessments  on  said 
premises,  until  said  indebtedness  aforesaid  shall  be  fully  paid. 

And  The  said  party  of  the  first  part  does  hereby  expressly  re- 
lease and  waive  all  rights,  under  and  by  virtue  of  the  Homestead 
Exemption  Laws  of  the  State  of  Illinois,  in  and  to  said  premises. 

In  Witness  Whereof,  The  said  party  of  the  first  part  has  here- 
unto set  his  hand  and  seal  the  day  and  year  first  above  written. 

HENRY   HOLLAND.     [Seal] 
Signed,  Sealed  and  Delivered 

in  the  presence  of 

RALPH  HENRY. 
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Trust  Deed. 

This  Indenture  TVitnesseth,  That  the  Grantor,  John  Dale,  of 
the  City  of  Chicago,  in  the  County  of  Cook,  and  State  of  Illinois, 
for  and  in  consideration  of  the  sum  of  Eight  Thousand  ($8,000.00) 
Dollars,  in  hand  paid,  conveys  and  warrants  to  Hany  Jones,  of 
the  City  of  Chicago,  County  of  Cook,  and  State  of  Illinois,  the 
following  described  real  estate,  to-wit:  Lot  two  (2)  in  Block  twen- 
ty-one (21)  in  Charles  H.  Watkins'  Subdivision  of  the  City  of 
Chicago,  Section  twenty-eight  (28),  Township  thirty-nine  (39),  Range 
fourteen  (14),  east  of  the  Third  Piincipal  Meridian,  situated  in 
the  County  of  Cook,  in  the  State  of  Illinois,  hereby  releasing  and 
waiving  all  rights  under  and  by  virtue  of  the  Homestead  Exemp- 
tion Laws  of  the  State  of  Illinois  and  all  right  to  retain  posses- 
sion of  said  premises  after  any  default  in  payment  or  a  breach 
of  any  of  the  covenants  or  agi'eements  herein  contained,  in  trust, 
nevertheless,  for  the  following  purposes : 

Whereas,  The  said  John  Dale  is  justly  indebted  unto  the  legal 
holder  of  the  pnncipal  promissory  note  hereinafter  described,  in 
the  principal  sum  of  Eight  Thousand  ($8,000.00)  Dollars,  being 
for  a  loan  thereof,  on  the  day  of  the  date  hereof,  made  to  said 
John  Dale,  and  secured  to  be  paid  by  a  certain  principal  promissory 
note  of  the  said  John  Dale,  bearing  even  date  herewith,  made  to  the 
order  of  Henry  Cook  for  the  principal  sum  aforesaid,  payable  four 
years  after  the  date  thereof,  with  interest  thereon  at  the  rate  of 
Five  (5)  Per  Cent  per  annum,  payable  semi-annually,  to-wit:  On 
the  first  day  of  January  and  of  July  in  each  year,  and  both  prin- 
cipal and  interest  payable  at  tlie  First  National  Bank  in  Chicago, 
aforesaid,  which  said  several  installments  of  interest  for  said  period 
of  four  years  are  further  evidenced  by  eight  interest  notes  or  cou- 
pons, of  even  date  herewith,  for  the  sum  of  Twenty  ($20.00)  Dol- 
lars each,  the  identity  of  said  principal  note  being  evidenced  by 
the  certificate  thereon  of  said  Trustee. 

Now,  If  default  be  made  in  the  payment  of  the  said  Promissory 
Notes,  or  of  any  part  thereof,  or  the  interest  thereon,  or 
any   part    thereof,    at    the    time    and    in    the   manner   above    speci- 

Vol.  V-30  443 


444  APPENDIX  H 

fied   for   the   payment   thereof,   or   in   case   of  waste,   or  non-pay- 
ment of  taxes  or  assessments  on  said  premises,  or  of  a  breach  of 
any  of  the  covenants  or  agreements  herein  contained,  then  in  such 
case  the  whole  of  said  principal  sum  and  interest,  secured  by  the 
said  Promissory  Notes,  shall  thereupon,  at  the  option  of  the  legal 
holder   or   holders   thereof,   become   immediately   due    and   payable; 
and,    on    the    application   of   the    legal   holder   of   said   Promissory 
Notes,  or  either  of  them,  it  shall  be  lawful  for  the  said  grantee, 
or  his  successor   in   trust,   to   enter  into   and  upon  and   take  pos- 
session of  the  premises  hereby  granted,  or  any  part   thereof,   and 
to  collect  and  receive  all  rents,  issues  and  profits  thereof;  and,  in 
his   own   name   or   otherwise,   to   file   a  bill   or   bills  in   any    court 
having  jurisdiction  thereof  against  the  said  party  of  the  first  part, 
his   heirs,    executors,    administrators   and   assigns,    to   obtain   a    de- 
cree for  the  sale  and  conveyance  of  the  whole  or  any  part  of  said 
premises   for   the   purposes  herein   specified,  by   said  party   of   the 
second  part,  as  such  trustee  or  as  special  commissioner,  or  other- 
wise, under  order  of  court,  and  out  of  the  proceeds  of  any  such 
sale  to   first  pay  the   costs  of  such   suit,  all   costs  of   advertising, 
sale  and  conveyance,  including  the  reasonable  fees  and  commissions 
of  said  party  of  the  second  part,  or  person  who  may  be  appointed 
to  execute   this   trust,   and  Two   Hundred    ($200.00)    Dollars   attor- 
neys' and  solicitors'  fees,  and  also  all  other  expenses  of  this  trust, 
including  all  moneys  advanced  for  insurance,  taxes  and  other  liens 
or   assessments,   with   interest   thereon   at   seven  per   cent  per  an- 
num,  then   to   pay   the   principal   of   said   notes,   whether   due   and 
payable   by   the   terms   thereof  or   the   option  of  the   legal   holder 
thereof,  and  interest  due  on  said  notes  up  to  the  time  of  such  sale, 
rendering   the   overplus,   if   any,   unto   the   said  party   of  the   first 
part,    his    legal    representatives   or   assigns,   on   reasonable   request, 
and  to  pay  any  rents  that  may  be  collected  after  such  sale  and  be- 
fore the  time  of  redemption  expires,  to  the  purchaser  or  purchas- 
ers of  said  premises  at  such  sale  or  sales,  and  it  shall  not  be  the 
duty  of  the  purchaser  to  see  to   the   application   of  the  purchase 
money. 

And  the  said  Grantor  does  covenant  and  agree  to  keep  all  build- 
ings and  improvements  that  may  at  any  time  be  upon  said  prem- 
ises insured  against  fire,  until  all  indebtedness  of  said  Grantor  aris- 
ing hereunder  is  fully  paid,  for  their  full  insurable  value  in  such 
insurance  companies  as  the  legal  holder  of  said  notes  shall  ap- 
prove, and  make  the  loss,  if  any,  payable  to,  and  assign  and  de- 
liver all  policies  or  renewal  certificates  therefor  to  said  legal  holder 
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as  additional  security  for  the  aforesaid  indebtedness;  and  in  case 
of  the  failure  of  said  Grantor  to  so  insure,  then  said  party  of 
the  second  part  or  said  legal  holder  is  hereby  empowered  to  have 
said  buildings  and  improvements  so  insured  for  the  benefit  of 
said  legal  holder  or  owner  of  said  notes,  in  which  event  the  said 
Grantor  hereby  agrees  to  repay  to  said  second  party,  or  said  legal 
holder,  the  amount  expended  for  such  insurance,  with  interest  there- 
on at  seven  per  cent,  at  the  time  of  maturity  of  the  then  next  en- 
suing coupon  or  interest  note  above  described.  Said  Grantor  here- 
by further  covenants  and  agrees  to  repay  to  said  second  party  or 
said  legal  holder  at  the  time  of  maturity  of  the  coupon  or  interest 
note  then  next  ensuing,  with  interest  thereon  at  seven  per  cent, 
all  monies  paid  out  for  taxes  or  assessments  upon  said  premises 
by  said  second  party  or  said  legal  holder. 

When  The  said  notes  and  all  indebtedness  arising  hereunder  shall 
be  fully  paid,  including  costs,  taxes,  insurance  commissions  and 
attorney's  fees,  the  said  Grantee  or  his  successor  or  legal  repre- 
sentatives shall  reconvey  all  of  said  premises  remaining  unsold  to 
the  said  Grantor  or  his  heirs  or  assigns,  upon  receiving  his  rea- 
sonable charges  therefor.  In  case  of  the  death,  resignation,  re- 
moval from  said  Cook  County,  or  other  inability  to  act  of  said 
Grantee  Harry  Jones,  then  John  C.  Ellis  of  Chicago  is  hereby  ap- 
pointed and  made  successor  in  trust  herein,  with  like  power  and 
authority  as  is  hereby  vested  in  said  Grantee.  It  is  agreed  that 
said  Grantor  shall  pay  all  costs  and  attorney's  fees  incurred  or  paid 
by  said  Grantee  or  the  holder  or  holders  of  said  notes  in  any  suit 
in  which  either  of  them  may  be  plaintiff  or  defendant,  by  reason 
of  being  a  party  to  this  Trust  Deed,  or  a  holder  of  said  notes, 
and  that  the  same  shall  be  a  lien  on  said  premises,  and  may  be  in- 
cluded in  any  decree  ordering  the  sale  of  said  premises  and  taken 
out  of  the  proceeds  of  any  sale  thereof. 

Witness,  The  hand  and  seal  of  the  said  Grantor  this  second 
day  of  October,  A.  D.  1909. 

JOHN   DALE.     [Seal] 
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Chattel  Mortgage. 

THIS  INDENTURE,  Made  this  fifth  day  of  October,  in  the  year 
of  our  Lord,  One  Thousand  Nine  Hundred  and  Nine,  between 
William  Stone,  of  the  City  of  Chicago,  in  the  County  of  Cook, 
and  State  of  Illinois,  party  of  the  first  part,  and  John  C.  Davis, 
of  the  City  of  Chicago,  in  the  County  of  Cook,  and  State  of  Illinois, 
party  of  the  second  part : 

WITNESSETH,  That  the  said  party  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  One  Thousand  ($1,000.00)  Dollars,  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  does  here- 
by grant,  sell,  convey  and  confirm  unto  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  all  and  singular  the  following 
described  goods  and  chattels,  to- wit:  Two  bay  horses,  weight  about 
fifteen  hundred  pounds  each;  one  gray  hoi-se,  weight  about  one 
thousand  pounds;  one  wagon;  three  sets  of  harness. 

Together  with  all  and  singular  the  appurtenances  thereunto  be- 
longing, or  in  any  wise  appertaining:  To  have  and  to  hold  the 
same  unto  the  said  John  C.  Davis,  his  heirs,  executors,  adminis- 
trators and  assigns,  to  his  and  their  sole  use  forever.  And  the 
said  William  Stone,  for  himself  and  his  heirs,  executors  and  ad- 
ministrators, does  covenant  and  agree  with  the  said  John  C.  Davis, 
his  heirs,  executors,  administrators  and  assigns,  that  he  is  law- 
fully possessed  of  the  said  goods  and  chattels  as  of  his  own  prop- 
erty; that  the  same  are  free  from  all  incumbrances;  that  he  will, 
and  his  heirs,  executors  and  admiulstratoi-s  shall  warrant  and  de- 
fend the  same  unto  the  said  party  of  the  second  part,  his  heirs, 
executors,  administrators  and  assigns,  against  the  lawful  claims  and 
demands  of  all  persons,  and  that  he  will  keep  the  said  goods  and 
chattels  insured  against  loss  by  fire  for  the  full  insurable  value 
thereof,  in  such  companies  as  the  holder  of  the  note  hereinafter 
mentioned  may  direct,  and  make  the  loss,  if  any,  payable  to,  and 
deposit  the  policies  with,  the  holder  of  said  note,  as  further  se- 
curity for  the  indebtedness  hereinafter  mentioned. 

Provided,  Nevertheless,  That  if  the  said  William  Stone,  his 
heirs,  executors,  administrators  or  assigns,  shall  well  and  truly  pay, 
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or  cause  to  be  paid,  unto  the  said  John  C.  Davis,  his  heirs,  exeon- 
tors,  administrators  or  assigns,  one  year  from  this  date  the  sum 
of  One  Thousand  ($1,000.00)  Dollars,  with  interest  at  five  per  cent, 
for  which  said  William  Stone  has  given  his  promissory  note,  dated 
this  day,  and  payable  one  year  hence  to  the  order  of  the  said  John 
C.  Davis,  then  and  from  thenceforth  these  presents  and  everjihing 
therein  contained  shall  cease  and  be  null  and  void. 

And  Provided,  Also,  That  it  shall  be  lawful  for  the  said  party 
of  the  first  part,  his  executors,  administrators  and  assigns,  to  re- 
tain possession  of  the  said  goods  and  chattels,  and  at  his  own  ex- 
pense to  keep  and  use  the  same  until  he  or  his  executors,  admin- 
istrators or  assigns  shall  make  default  in  the  payment  of  said  sum 
of  money  above  specified,  either  in  principal  or  interest,  at  the 
time  or  times,  and  in  the  manner  hereinbefore  stated. 

And  the  said  Party  op  the  First  Part,  Hereby  covenants  and 
agrees  that  in  case  default  shall  be  made  in  the  payment  of  any 
or  either  of  the  notes  aforesaid,  or  of  any  part  thereof,  or  the 
interest  thereon,  or  any  part  thereof,  on  the  day  or  days  respectively 
on  which  the  same,  or  any  part  thereof,  shall  become  due  and  paya- 
ble; or  if  the  party  of  the  second  part,  his  executors,  adminis- 
trators or  assigns,  shall  feel  insecure  or  unsafe,  or  shall  fear  diminu- 
tion, removal  or  waste  for  want  of  proper  care  of  said  property,  or  if 
the  party  of  the  first  part  shall  sell  or  assign,  or  attempt  to  sell  or 
assign,  the  said  goods  and  chattels,  or  any  part  thereof,  or  any 
interest  therein,  or  if  any  writ  issued  from  any  court,  or  by  any 
Justice  of  the  Peace,  or  any  distress  warrant  shall  be  levied  on 
said  goods  and  chattels,  or  any  part  thereof,  or  if  the  party  of  the 
first  part  shall  fail  or  neglect  to  keep  the  property  insured  for 
the  further  security  of  the  party  of  the  second  part,  and  to  de- 
posit the  policies  as  aforesaid,  then,  and  in  any  or  either  of  the 
aforesaid  cases,  all  of  said  note  and  sum  of  money,  both  princi- 
pal and  interest,  shall,  at  the  option  of  the  party  of  the  second 
part,  his  executors,  administrators  or  assigns,  without  notice  of 
said  option  to  any  one,  become  at  once  due  and  payable,  anything 
in  said  note  or  in  this  mortgage  to  the  contraiy  notwithstanding; 
and  the  party  of  the  second  part,  his  executors,  administrators 
or  assigns,  or  any  of  them,  shall  thereupon  have  the  right  to  take 
immediate  and  exclusive  possession  of  said  property,  and  every 
part  thereof,  and  for  that  purpose  may  pursue  the  same  or  any 
part  thereof,  wherever  it  may  be  found,  and  also  may  enter  any 
of  the  premises  of  the  said  party  of  the  first  part,  with  or  with- 
out force  or  process  of  law,  wherever  the  said  goods  and  chattels 
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may  be,  or  be  supposed  to  be,  and  search  for  the  same,  and  if 
found,  to  take  possession  of,  and  remove  and  sell,  and  dispose  of, 
said  property,  or  any  part  thereof,  at  public  auction,  to  the  high- 
est bidder,  after  giving  ten  days'  notice  of  the  time,  place  and 
terms  of  sale,  together  with  a  description  of  the  property  to  be 
sold,  either  by  publication  in  some  newspaper  in  the  City  of  Chi- 
cago, or  by  similar  notices  posted  up  in  three  public  places  in  the 
vicinity  of  such  sale,  or  at  private  sale,  with  or  without  notice, 
for  cash,  or  on  credit,  as  the  said  John  C.  Davis  or  his  heirs,  ex- 
ecutors, administrators  or  assigns,  agents  or  attorneys,  or  any  of 
them,  may  elect,  at  any  which  sale  at  auction  the  said  mortgagee, 
his  heirs,  executors,  administrators  or  assigns,  agent  or  attorneys, 
or  either  of  them,  may  become  the  purchasers,  and  out  of  the  money 
arising  from  such  sale,  to  retain  all  costs  and  charges  for  pursuing, 
searching  for,  taking,  removing,  keeping,  storing,  advertising  and 
selling  such  property,  goods,  chattels  and  effects,  and  all  prior  liens 
thereon,  together  with  the  amount  due  and  unpaid  upon  said  note, 
or  any  of  them,  either  in  principal  or  interest,  rendering  the  over- 
plus of  money  arising  from  such  sale,  if  any  there  shall  be,  unto 
William  Stone  or  his  legal  representatives,  which  sale  or  sales  so 
made  shall  be  a  perpetual  bar,  both  in  law  and  equity,  against 
the  party  of  the  first  part,  his  legal  representative  and  assigns. 

Witness    The  hand  and  seal  of  the  party  of  the  first  part,  the 
day  and  year  first  above  written. 

WILLIAM  STONE,    [Seal] 
Signed,  sealed  and  delivered 

in  the  presence  of 

SAMUEL  ADAMS. 
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